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JOINT APPENDIX 
USCA-DC No. 13,887 


Filed March 19, 1956 
UNITED STATES DISTRICT COURT DISTRICT OF COLUMBIA 
1167-56 
| Wittuam H. Hinton, Putney, Vt., Plaintiff, 
v. 


James O. Eastuanp, Otin D. Jonnston, Joun L. McCienian, 
Tuomas C. Hennincs, JR, Price Danter, Wiuiam E. 
JENNER, ARTHUR V. WaTKINS, HERMAN WELKER, JOHN 
MarsHALL Butter anp Grorce M. HuMPHREY, 

Defendants. 
Complaint 


The plaintiff, by his attorneys, for his complaint herein, 


alleges as follows: 


1. The principal offices and places of business of all 
of the defendants are in the District of Columbia; and all 
of them are residents and citizens of the United States 
and of states other than Vermont. 

2. The plaintiff is a resident and citizen of the State 
of Vermont. 

3. This action arises under the Constitution of the United 
States, including the first, fourth, and fifth amendments 
thereto. The jurisdiction of this court is invoked under 
Title 28 U.S.C., section 1331. 


4. The amount in controversy exclusive of interest and 
costs exceeds three thousand dollars ($3,000.00). 

5. At all the times herein mentioned the defendant 
George M. Humphrey was, and he now is, the Secretary of 
the Treasury of the United States. 

2 6. At all the times herein mentioned, the defendant 
James O. Eastland was, and he now is, chairman of 
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the Subcommittee of the United States Senate Committee 
of the Judiciary to Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws. 
The defendants Olin D. Johnston, John L. McClellan, 
Thomas C. Hennings, Jr., William E. Jenner, Arthur V. 
Watkins, Herman Welker, Price Daniel, and John Marshall 
Butler were, and they now are, members of the said sub- 
committee. The said subcommittee is hereinafter referred 
to as the ‘‘Internal Security Committee.’ 


7. On or about the 4th day of August, 1953, the plaintiff 
entered the United States of America from Canada, after 
spending a period of approximately six years in China, 
and prior thereto had shipped to the United States certain 
personal possessions including a large quantity of books, 
papers, and other documents, all of which are hereinafter 
referred to as ‘‘plaintiff’s papers’’. 


8. On or about the said date, the defendant George M. 
Humphrey, by his agents and employees, wrongfully and 
unlawfully, seized and appropriated the plaintiff’s papers. 
Thereafter, the plaintiff repeatedly demanded of the defend- 
ant George M. Humphrey, his agents and employees, the 
return of the plaintiff’s papers but the defendant and his 
agents and employees have failed and refused to return 
the same or any part thereof. 


3 9. On or about the 20th day of May, 1955, without 
the knowledge or consent of the plaintiff, the de- 
fendant George M. Humphrey by his agents and employees 
wrongfully and unlawfully and without any warrant or 
justification delivered and turned over the plaintiff’s papers 
to the defendants constituting the Internal Security Com- 
mittee, although the defendant George M. Humphrey, his 
agents and employees well knew that the plaintiff’s papers 
were the property of the plaintiff, that only the plaintiff 
was entitled to possession thereof, and that the Internal 
Security Committee had no right, title or claim thereto. 
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10. The defendants constituting the Internal Security 
Committee demanded and received the plaintiff’s papers 
from the defendant George M. Humphrey, his agents and 
employees, as aforesaid, with full knowledge that the plain- 
tiff’s papers were the property of the plaintiff, that only 
the plaintiff was entitled to possession thereof and that 
the said defendants had no title, right or claim thereto 
and no right to possession thereof. 


11. Ever since May 20, 1955, the plaintiff has repeatedly 
demanded of the defendants constituting the Internal Se- 
curity Committee the return to the plaintiff of the plaintiff’s 
papers but said defendants have failed and refused to 
return the same or any part thereof and they unlawfully 
retain possession thereof. 


4 12. By reason of the foregoing, the defendants, 

acting under color of authority of the United States 
of America, have deprived the plaintiff of property with- 
out due process of law in violation of the fifth amendment 
to the Constitution of the United States; and they have 
unlawfully seized the plaintiff’s papers without any war- 
rant or justification in violation of the plaintiff’s right 
under the fourth amendment. 


13. Further by reason of the foregoing, the defendants, 
acting under color of authority of the United States of 
America, have abridged and continue to abridge the plain- 
tiff’s freedom of speech and of the press in violation of 
his rights under the first amendment. 


14. The plaintiff has no adequate remedy at law. 


Wuenzerore, the plaintiff prays for judgment against the 
defendants: 


(a) adjudicating and decreeing that the plaintiff owns, 
and is entitled to the immediate possession of, his papers, 
books and other documents seized and withheld by the 
defendants as hereinabove alleged; 
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(b) Permanently enjoining the defendants from with- 
holding the plaintiff’s said property from him; 

(c) Permanently enjoining the defendants from copying, 
reproducing, publicizing or in any way whatever making 
use of the plaintiff’s said property or from making any use 
of any copies, facsimilies or reproductions thereof which 
may have been made heretofore; 


Filed March 19, 1956 
Motion for Preliminary Injunction 


The plaintiff, by his attorneys, moves for a preliminary 
injunction enjoining during the pendency of this action, 
the defendants, their agents, servants, employees and at- 
torneys from withholding the plaintiff’s said property from 
him, and from copying, reproducing, publicizing or in any 
way whatever making use of the plaintiff’s said property 


or from making any use of any copies, facsimiles or 
reproductions thereof which may have been made hereto- 
fore, and for such other and further relief as may be just. 


The complaint and the annexed affidavit of William H. 
Hinton are submitted in support of this motion. 


Dated: Washington, D. C. March 6, 1956. 


Mizton H. F'rrmpman 
342 Madison Avenue 
New York, N. Y. 
and 
James T. WricHT 
2003 12th Street, N. W. 
Washington, D. C. 
Attorneys for Plaintiff 


By Mitton H. FrrepmMan 
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6 Filed March 19, 1956 
Affidavit 
District of Columbia: ss 
Wut H. Hrxron, being duly sworn, deposes and says: 
1. I am the plaintiff above named. 


2. I have read the complaint herein, and I hereby incor- 
porate all the allegations of the complaint in this affidavit 
with the same force and effect as if fully and at length 
again set forth. 


3. This affidavit is submitted in support of the foregoing 
motion for a preliminary injunction. 


Wruiam H. Hinton 


Sworn to before me this 
6th day of March, 1956. 


Henry J. Barz 
Notary Public 


f' Filed April 5, 1956 
Opposition to Motion for Preliminary Injunction 


Come now the defendants by their attorney, the United 
States Attorney, and on the basis of the points and author- 
ities herein and the affidavits of Honorable Robert Morris, 
Chief Counsel to the Subcommittee on the Investigation of 
the Administration of the Internal Security Laws, Com- 
mittee on the Judiciary, United States Senate, and on the 
affidavit of the Honorable Andrew N. Overby, Acting Sec- 
retary of the Treasury, oppose the granting of any pre- 
liminary injunction. As reasons therefor defendants state 
as follows: 
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STaTEMENT oF Facts 


As more fully appears from the affidavits attached the 
property described in the complaint is not in the possession 
of the defendant, Secretary of the Treasury. The defend- 
ants, Senator James O. Eastland and other members of 
the Subcommittee on Administration of the Internal Secu- 
rity Laws do have in their possession a certain foot locker 
containing materials in the nature of subversive Chinese 
Communist propaganda. This material is presently being 
used by the Subcommittee in the conduct of a legislative 
investigation, the purpose of which is to discover facts 
upon which to predicate amendments or modifications of the 
present Internal Security statutes of the United States. 


Plaintiff, William H. Hinton, has appeared as a witness 
before this Subcommittee. During appearances be- 
8 fore the committee plaintiff has refused to positively 
identify any material, which has been exhibited to 
him by the Committee and identified as contents of said 
foot locker, as being the personal property which he seeks 
by the suit herein. On several occasions when certain docnu- 
ments were exhibited to him which came from this foot 
locker plaintiff has declined to answer whether or not 
the document or object was his on the ground that he was 
protected from answer by the First, Fourth, and Fifth 
Amendments to the Constitution. 


II 
Plaintiff is not entitled to a Preliminary Injunction 


A. Plaintiff has not alleged a threat of irreparable injury. 
The failure of a plaintiff to allege facts constituting an 
irreparable injury is ground for denying an injunction. 
In re: South State Street Building Corp., 140 F.2d 363. 
The complaint is devoid of any substantial allegation of 
damage, however, even in instances where irreparable dam- 
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age is alleged a preliminary injunction is often denied 
because the damage is of the nature damnum absque iniuria. 
Twentieth Century Airlines, Inc., et al. v. Ryan, 74 Supreme 
Court 8 (1953). 


B. Plaintiff is seeking to change the status quo. Plain- 
tiff is at the present moment seeking to change a status 
which his complaint alleges has been in existence for a 
long period of time, namely, the status is that of a posses- 
sion by the government of a foot locker containing material 
allegedly belonging to the plaintiff which through the 
normal channels came into the hands of the customs agents, 
and which on request was turned over to an investigating 
committee of the Legislative Branch of the government. 
The office of a preliminary injunction is not that of chang- 
ing status quo. In Gamlen Chemical Co. v. Gamlen, 79 F. 
Supp. 622, 631 (W.D.P.A.) the Court said: 


‘‘Trreparable loss resulting from refusal to accord 
the plaintiff a new status, as distinguished from rights 
previously enjoyed, does not furnish the basis for the 
granting of a preliminary injunction.’’ 


See also: TVA v. Tennessee Electric Power Co., 90 F.2d 
885, 895 (6th Cir.); Warner Brothers Pictures v. Gittone, 

110 F.2d 292 (3rd Cir.) ; and United States v. Adler’s 
9 Creamery, 107 F.2d 987, 990 (2nd Cir.). 


Plaintiff is now in the same identical position as he was 
when suit was filed. To give him a new status at this 
time would alter the status quo and would practically award 
to plaintiff all the relief to which he would be entitled were 
he to prevail on a trial on the merits. See Walt Disney 
Productions, Inc. v. Souvaine Selectwe Pictures, 98 F. 
Supp. 774, 776 (Holtzoff, J.); American Lead Pencil Co., 
v. Schneegass, 178 Fed. 735, 738; Eighth Regional War 
Labor Board v. Humble Oil Refining Co., 145 F.2d 462, 
cert. demed 325 U.S. 883. 
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C. Injunctions should not issue in a doubtful case. The 
law is well settled that a Court will not issue a preliminary 
injunction unless a movant establishes with reasonable cer- 
tainty that he will be successful in the ultimate action. 
Hall Signal Co. v. General Ry. Signal Co., 153 Fed. 907 
(2nd Cir. 1907) ; United States v. Libby, McNeill and Libby, 
98 F. Supp. 601 (D. Alaska 1951); Shanks Village Com- 
mittee against Rent Increases, v. Carey, 103 F. Supp. 566 
(D. New York 1952); and Atlantic and Gulf West Coast 
v. United States, 90 F. Supp. 554-556 (D. New York 1950). 
In Hall Signal Co., supra, the Court stated this doctrine 
as follows: 


‘‘Tt is a cardinal principle of equity jurisprudence 
that a preliminary injunction shall not issue in a 
doubtful case. Unless the Court be convinced with 
reasonable certainty that the complainant must succeed 
at final hearing the Writ should be denied.”’ 


Here the chances for ultimate relief are extremely doubtful 
when the Court follows the ruling in Hearst v. Black, 66 
App. D.C. 313, 87 F.2d 68 (1936). Cited by Judge Learned 
Hand in McMamn v. Securities and Exchange Commission, 
89 F.2d 377 (2nd Cir. 1937) and in principle reaffirmed by 
this Circuit in Nelson v. United States, 93 U.S. App. D.C. 
22, 208 F.2d 505 (1953) cert. demed 74 Supreme Court 48 
(1953), where the Court said: 


‘‘Though a Court can no more enjoin a Congressional 
Committee from making an unconstitutional search and 
seizure than it can enjoin Congress from passing an 
unconstitutional bill, a Court does have the power and 
duty to deny legal effect to either in an action before 
it.’ [See also Fischler v. McCarthy, 117 F. Supp. 643 
(S.D. New York 1954) ] 


Since the articles are not in possession of the Sec- 

10 + retary of the Treasury, he cannot return them. 
Moreover, such property is not repleviable within 

the meaning of 28 U.S.C. 2463 as construed by the Court in 
Truth Seeker Co. v. Durmng, 147 F.2d 57 (2nd Cir. 1945). 
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D. The public interest is paramount. It need not be 
argued that the Courts view more strictly a request for a 
preliminary injunction when, as here, public interests are 
involved. In such instances, Courts will go ‘‘much farther 
both to give and withhold relief in furtherance of the public 
interest than they are accustomed to go when only private 
interests are involved.’’ Virginia Railway Co. v. System 
Federation, 300 U.S. 515, 552. And whereas here the 
grant of an interlocutory order would seriously and ad- 
versely affect an asserted public interest the Courts have 
consistently withheld relief until final determination of 
the rights of parties. As the Supreme Court of the United 
States announced in Yakus v. United States, 321 US. 
414, 440: 


‘*But when an injunction is asked which will ad- 
versely affect a public interest for whose impairment, 
even temporarily, an injunction bond cannot compen- 
sate, the Court may in the public interest withhold 
relief until a final determination of the rights of the 
parties, although the postponement may be burdensome 
to the plaintiff. [Citing cases]”’ 


The public interest can be more readily appreciated here 
by a balance of the equities. On one hand you have the 
plaintiff’s equities. No specific damages are alleged. No 
irreparable damage is even mentioned. Any damage at 
all must be speculative. The items sought to be recovered 
are of no intrinsic monetary value. In his testimony 
before the committee plaintiff said he needs the materials 
to enable him to prepare his lectures, yet in the same testi- 
mony he has admitted he has already given some three 
hundred lectures since his return from China. 


Balanced against this we have the equity of the public 
interest. These papers and documents constitute Chinese 
Communist propaganda and related subversive matters. 
They are presently being studied by a proper committee 
of the Congress, as can be determined from the copy of 
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the Senate Resolution constituting that committee, which 
is annexed hereto and made a part of this opposition. 
Return of this material to the plaintiff would mean loss 
to the legislative branch of the Government of an effec- 

tive investigating tool which might be instrumental 
11 in aiding the Congress to formulate the proper 

legislative enactments for the protection of our in- 
ternal security. This is the legislative purpose for which 
this Subcommittee was constituted. 


Further, it is possible that future use by the Executive 
Branch of this subversive propaganda material would be 
thwarted by the return of that material and a possible sub- 
sequent destruction of it by the plaintiff. Not only would 
this endanger, but it could actually thwart possible legal 
proceedings against the plaintiff as a result of the investi- 
gation into the plaintiff’s activities in China and in the 
United States on behalf of the Soviet and Chinese Com- 
munist regimes. 


Balancing then the loss to the plaintiff of this material 
were it not returned, a negligible loss, we see that the 
scale is tipped heavily in favor of the equity of the United 
States in retaining this contraband material in the interest 
of its own self-protection. 
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CoNncLusIon 


From all of the above it is respectfully submitted that 
plaintiff’s motion for preliminary injunction herein should 
be denied. 


Leo A. Rover 
United States Attorney 


Ouiver GascH 
Assistant United States Attorney 


Frank H, STRICKLER 
Assistant United States Attorney 


JoserH M. F. Ryan, Jr. 
Assistant United States Attorney 


13 Filed June 8, 1956 
Answer 


Now come the defendants, Senator James O. Hastland, 
Senator Olin D. Johnston, Senator John L. McClellan, 
Senator Thomas C. Hennings, Jr., Senator Price Daniel, 
Senator William E. Jenner, Senator Arthur V. Watkins, 
Senator Herman Welker, Senator John Marshall Butler, 
and George M. Humphrey, Secretary of the Treasury of 
the United States, and in answer to the complaint say 
as follows: 


First Defense 
The: complaint fails to state a claim upon which relief 
may be granted against defendants. 
Second Defense 


The Court lacks jurisdiction over the subject matter 
in that the relief sought would be an interference with 
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the legislative function, in violation of the constitutional 
separation of powers. 


Third Defense 


The actions of the defendants complained of herein were 
in compliance with the Constitution and laws of the United 
States, and defendants aver that they have acted legally 
and reasonably. 


14 Fourth Defense 


Defendants aver that the material sought by this suit 
is not now in the possession of the defendants and they 
further aver that on May 28, 1956, said materials were 
turned over to the United States Attorney for the District 
of Columbia by the defendant Senators with a request 
that said material be investigated with a view to deter- 
mining whether the importation of these materials was con- 
trary to any laws of the United States. 


Fifth Defense 


The complaint is made against official actions of the 
defendants ‘‘acting under color and authority of the United 
States’’ and therefore is in effect a suit against the United 
States, to which the United States has not consented. 


Siath Defense 


Answering the numbered paragraphs of the complaint in 
order defendants aver: 


1. The allegations of paragraph numbered 1 are admitted. 


2. This paragraph contains conclusions of law to which 
defendants are not required to plead, but, in so far as 
material facts may be alleged, defendants state that they 
are without knowledge or information as to the truth of 
the allegations contained therein. 
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3. The allegations of paragraph numbered 3 are denied. 


4, Defendants are without knowledge or information as 
to the truth of the allegations contained therein. 


5 and 6. As of the present time defendants named in 
paragraphs 5 and 6 occupy the official positions ascribed 
to them therein. The remaining allegations of paragraphs 
numbered 5 and 6 are denied. 


15 7. Defendants admit that on or about the 4th 

day of August, 1953, plaintiff entered the United 
States of America from Canada, and defendants further 
admit that prior thereto plaintiff had shipped to the United 
States a large quantity of books, papers and other docu- 
ments. Defendants aver that they are without knowledge 
as to the remaining allegations of paragraph numbered 7. 


8. Defendant Humphrey admits that his agents and 
employees seized plaintiff’s footlocker and contents on or 
about the date alleged. Defendant Humphrey admits that 
plaintiff has demanded the return of his papers and that 
such demand has been refused. The remaining allegations 
of paragraph numbered 8 are denied. 


9. Defendant Humphrey admits that on or about May 
20, 1955, without the consent of plaintiff, he delivered 
plaintiff’s footlocker and contents thereof to a representa- 
tive of defendant Eastland and others constituting the 
Internal Security Subcommittee of the Judiciary Com- 
mittee of the United States Senate. The remaining allega- 
tions of paragraph numbered 9 are denied. 


Further answering the allegations of paragraph 9, de- 
fendants say that the contents of the said footlocker were 
delivered to a representative of the Internal Security Sub- 
committee for the use of the Subcommittee in connection 
with a legislative inquiry. 
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10. Defendants constituting the Internal Security Sub- 
committee of the Judiciary Committee of the United States 
Senate admit that they received plaintiff’s footlocker and 
contents thereof from defendant Humphrey. The remain- 
ing allegations of paragraph numbered 10 are denied. 


16 11. Defendants constituting the Internal Security 

Subcommittee of the Judiciary Committee of the 
United States Senate admit that since May 20, 1955, plain- 
tiff has demanded the return of his footlocker and contents 
thereof and that said defendants have refused such de- 
mands. The remaining allegations of paragraph numbered 
il are denied. 


Further answering paragraph numbered 11, defendants 
aver that the demands of the plaintiff were oral demands 
for the return of his papers made at certain public hearings 
of the Internal Security Subcommittee and that at the 
time of each demand plaintiff refused to identify the foot- 
locker or any of the papers therein specifically as his 
property, and that after the termination of the Subcom- 
mittee’s use of the footlocker and its contents, they were 
turned over to the United States Attorney for the District 
of Columbia. 


12, 13 and 14. The allegations contained in paragraphs 
numbered 12, 13 and 14 are conclusions of law which 
defendants are not required to answer but, if answer is 
required, defendants deny the allegations contained therein. 
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Wuererore, defendants pray that the complaint be dis- 
missed with costs to the plaintiff. 


Ouiver GascH 
Umted States Attorney 


Epwarp P. TRoxELL 
Principal Assistant United 
States Attorney 


Frank H. StRIcKLER 
Assistant United States Attorney 


JosepH M. F. Ryan, JR. 
Assistant United States Attorney 


18 Filed June 26, 1956 
Motion 


The plaintiff by his attorneys moves for an order grant- 
ing leave to amend the complaint in the form annexed 
hereto and to add Oxiver GascH as a party defendant, and 
for an order enjoining all of the defendants, including 
said Oxiver GascH, pendente lite, from delivering to any 
other persons any of the articles mentioned in the complaint 
or disposing of any of the articles or using or dealing with 
them in any way, and for such other and further relief 
as may be just. 
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The pleadings, the proposed amended complaint and 
the annexed affidavit of Mirton H. Frmpman are submitted 
in support of this motion. 


Dated, Washington, D. C., June 22, 1956 


Mitton H. FrrepMan 
342 Madison Avenue 
New York, N. Y. 
and 
JAMEs T.. WRIGHT 
2003 12th Street, N. W. 
Washington, D. C. 
Attorneys for Plaintiff 


By Mizton H. Frirepman 
JAMES T. WRIGHT 
Ree’d. 6/26/56—1 :30 p.m. 


Ourver GascH 
U. S. Attorney 
B.F. 


38 Filed March 15, 1957 


On the annexed consent, it is hereby 


Orperep that the annexed proposed amended complaint 
be deemed to be the proposed amended complaint attached 
to the plaintiff’s motion to add Oxiver GascH as a party 
defendant herein. 


Dated, March 15th, 1957. 


Davip A. PINE 
United States District Judge 
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39 Filed March 18, 1957 


It is hereby consented that the annexed proposed amended 
complaint be deemed to be the proposed amended complaint 
attached to the plaintiff’s motion to add Oxiver GascH as a 
party defendant herein. 


Dated, March 12, 1957. 


JosEPH M. F. Ryan, Jr. 
Assistant United States Attorney 


JAMES WRIGHT and 
Mitton H. Frrmepman 
Attorneys for Plaintiff 





40 Filed March 18, 1957 
Supplemental and Amended Complaint 


The plaintiff, by his attorneys, for his supplemental and 
amended complaint herein, alleges as follows: 


1. The principal offices and places of business of all of 
the defendants are in the District of Columbia; and all of 
them are residents and citizens of the United States and 
of states other than Vermont. 


2. The plaintiff is a resident and citizen of the State of 
Vermont. 


3. This action arises under the Constitution of the United 
States, including the first, fourth, and fifth amendments 
thereto. The jurisdiction of this court is invoked under 
Title 28 U.S.C., section 1331. 


4, The amount in controversy exclusive of interest and 
costs exceeds three thousand dollars ($3,000). 


5. At all the times herein mentioned the defendant Grorcr 
M. Humpseey was, and he now is, the Secretary of the 
Treasury of the United States. 
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6. At all the times herein mentioned, the defendant James 
O. EastLanp was, and he now is, chairman of the subcom- 
mittee of the United States Senate Committee of the Judi- 
ciary to Investigate the Administration of the Internal 

Security Act and Other Internal Security Laws. The 
41 defendants Ourn D. Jonnston, Jonn L. McCieuuan, 

Tuomas C. Henninos, Jz., Price DanreL, WILLIAM 
EK. JENNER, ARTHUR V. WaTKINS, HERMAN WELKER, and 
JoHN MarsHaLty Butier were, and they now are, members 
of the said subcommittee. The said subcommittee is here- 
inafter referred to as the ‘‘Internal Security Committee’’. 


7. Since the time of the service of the answer to the orig- 
inal complaint herein and prior thereto, the defendant 
Oxiver GascH was, and he now is, United States Attorney 
for the District of Columbia. 


8. On or about the 4th day of August, 1953, the plaintiff 
entered the United States of America from Canada, after 
spending a period of approximately six years in China, and 
prior thereto had shipped to the United States certain per- 
sonal possessions including a large quantity of books, 
papers, and other documents, all of which are hereinafter 
referred to as ‘‘plaintiff’s papers’’. 


9. On or about the said date, the defendant Grorce M. 
Humpurey, by his agents and employees, wrongfully and 
unlawfully, seized and appropriated the plaintiff’s papers. 
Thereafter, the plaintiff repeatedly demanded of the de- 
fendant Grorce M. Humpurey, his agents and employees, 
the return of the plaintiff’s papers but the defendant and 
his agents and employees have failed and refused to return 
the same or any part thereof. 


10. On or about the 20th day of May, 1955, without the 
knowledge or consent of the plaintiff, the defendant Grorcr 
M. Humpueey by his agents and employees wrongfully and 
unlawfully and without any warrant or justification de- 
livered and turned over the plaintiff’s papers to the defend- 
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ants constituting the Internal Security Committee, although 
the defendant Georce M. Humpurey, his agents and em- 
ployees well knew that the plaintiff’s papers were the 
42 property of the plaintiff, that only the plaintiff was 
entitled to possession thereof, and that the Internal 
Security Committee had no right, title or claim thereto. 


11. The defendants constituting the Internal Security 
Committee demanded and received the plaintiff’s papers 
from the defendant, Grorce M. Humpurey, his agents and 
employees, as aforesaid, with full knowledge that the plain- 
tiff’s papers were the property of the plaintiff, that only 
the plaintiff was entitled to possession thereof, and that the 
said defendants had no title, right or claim thereto and no 
right to possession thereof. 


12. Thereafter, on information and belief, at about the 
time of the commencement of this action, the said defend- 
ants constituting the Internal Security Committee without 
the knowledge or consent of the plaintiff wrongfully and 
unlawfully and without any warrant or justification de- 
livered and turned over the plaintiff’s said papers to the 
defendant Oxtver Gascu, although they well knew that said 
papers were the property of the plaintiff and that only the 
plaintiff was entitled to possession thereof and that the 
said defendant Oxtver Gascx had no right, title or claim 
thereto. 


13. The said defendant Oxiver Gascu received and has 
retained the said papers without legal right or authority 
under pretense that he is acting in his official capacity as 
United States Attorney, but with full knowledge that said 
papers are the property of the plaintiff and that neither 
he nor any other of the defendants has any right, title or 
claim thereto or to possession thereof. 


14. The plaintiff duly demanded of the defendant Oxtver 
Gascx the return of his said papers but the said defendant 
has failed and refused to return the same, and he unlaw- 
fully retains possession thereof. 
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43 15. By reason of the foregoing, the defendants, 

acting under color of authority of the United States 
of America, have deprived the plaintiff of property without 
due process of law in violation of the fifth amendment to 
the Constitution of the United States; and they have unlaw- 
fully seized the plaintiff’s papers without any warrant or 
justification in violation of the plaintiff’s rights under the 
fourth amendment. 


16. Further by reason of the foregoing, the defendants, 
acting under color of authority of the United States of 
America, have abridged and continue to abridge the plain- 
tiff’s freedom of speech and of the press in violation of his 
rights under the first amendment. 


17. The plaintiff has no adequate remedy at law. 


Wuenrerore, the plaintiff prays for judgment against the 
defendants : 


(a) Adjudicating and decreeing that the plaintiff owns, 
and is entitled to the immediate possession of, his papers, 
books and other documents seized and withheld by the de- 
fendants as hereinabove alleged; 


(b) Permanently enjoining the defendants from copying, 
reproducing, publicizing or in any way whatever making 
use of the plaintiff’s said property or from making any use 
of any copies, facsimiles or reproductions thereof which 
may have been made heretofore ; 


(c) Permanently enjoining the defendants from with- 
holding the plaintiff’s said property from him; 


(da) Directing the defendants to surrender and deliver to 
the plaintiff forthwith the plaintiff’s said property; 


(e) Assessing and awarding to the plaintiff damages re- 
sulting from the defendants’ conduct hereinabove alleged ; 
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44 (f) Granting to the plaintiff such other and fur- 
ther relief as may be just. 


Dated, Washington, D. C. June 22nd, 1956 


Minton H. FrrepMan 
342 Madison Avenue 
New York, New York 
and 
James T. WRIGHT 
2003 - 12th Street, N. W. 
Washington, D. C. 
Attorneys for Plaintiff 


By Mitton H. Frrepman 


JaMeEs T. WricHT 





23 Filed June 26, 1956 
Affidavit 

State or New York 

County or New York 

Mimron H. Frirepman being duly sworn, deposes and 
says: 

I. I'am one of the attorneys for the plaintiff herein. 
I make this affidavit in support of the plaintiff’s motion 
for an order granting leave to amend his complaint, to 
add a party defendant, and for an injunction pendente lite. 
I am familiar with all of the facts and circumstances in- 
volved in this motion. 

II. This action was commenced in March, 1956. Service 


was incomplete until May. The answer of all of the 
defendants was served on June 8, 1956. There will be sub- 
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mitted upon the hearing of this motion copies of the 
complaint and the answer. 


III. This is an action to restrain the defendants from 
withholding from the plaintiff certain books and documents 
which were seized by the Treasury Department when the 

plaintiff sent them to this country and which were 
24 thereafter turned over by him to the other defendants 

constituting the Internal Security subcommittee of 
the Senate Judiciary Committee. The defendant senators 
have asserted a right to withhold possession of the plain- 
tiff’s property for legislative purposes. 


IV. The answer alleges as a ‘‘Fourth Defense’’ the 
following: 


‘‘Defendants aver that the material sought by this 
suit is not now in the possession of the defendants 
and they further aver that on May 28, 1956, said 
materials were turned over to the United States At- 
torney for the District of Columbia by the defendant 
Senators with a request that said material be investi- 
gated with a view to determining whether the importa- 
tion of these materials was contrary to any laws of the 
United States.’ 


It appears therefrom that after the commencement of this 
action the defendant senators surrendered possession of 
the subject matter of this suit for the transparent purpose 
of putting an end to their illegal possession. However, 
instead of returning the plaintiff’s property to him, they 
have turned it over to Mr. Gascx who likewise has no legal 
right to withhold such property from the plaintiff. More- 
over, it is difficult to see how the defendant senators have 
really parted with possession in view of the fact that Mr. 
Gasow is here acting as their attorney, so that his possession 
would ordinarily be on their behalf. 
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V. I have written to Mr. Gascu asking him whether he 
asserts any right to possession independently of his status 
as attorney for the defendants, but he has not replied. 


25 VI. Under the circumstances justice requires that 
Mr. Gascxw be joined as a party defendant and that 
the complaint be amended to allege the delivery to him. 


VII. In order that the plaintiff’s property be not again 
disposed of and placed beyond the jurisdiction of this 
court, it will be necessary that the defendants be restrained 
from disposing thereof during the pendency of this action. 


VIII. No previous application has been made for an 
injunction herein, except that a motion for other injunctive 
relief was served but was not pressed. 


WHEREFORE, deponent respectfully prays that an order 
be made granting leave to amend the complaint in the form 
annexed hereto and to add Oxrver Gascu as a party defend- 
ant, and further that an order be made enjoining all of 


the defendants, including said Otrver Gascu, pendente lite, 
from delivering to any other persons any of the articles 
mentioned in the complaint or disposing of any of the 
articles or using or dealing with them in any way, and 
for such other and further relief as may be just. 


Mizton H. Frrepman 
Sworn to before me this 
22nd day of June, 1956 


Epyrxe H. Stecman 


Edythe H. Stegman, Notary Public 
State of New York, No. 03-3823450 
Qualified in Bronx County 
Certificate Filed in New York County 
Commission Expires March 30, 1957 


Ree’d. 6/26/56—1:30 p.m. 
Outver GascH 
U. S. Attorney 
B.F, 
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Filed July 20, 1956 


Opposition to Motion to Amend Complaint and to 
Add Party Defendant 


Comes now the United States Attorney for the District 
of Columbia and opposes the motion for leave to amend 
the complaint herein for the purpose of adding Oliver 
Gasch, the United States Attorney, as a party defendant, 
and for reasons states as follows: 


Since a responsive pleading has been filed to the com- 
plaint herein in accordance with the Federal Rules of Civil 
Procedure Rule 15, any amendment of the original com- 
plaint at this time lies within the sound discretion of this 
Court. Also within the sound discretion of this Court is 
the decision to add or refuse to add as an additional party 
defendant the United States Attorney for, although Fed- 
eral Rules of Civil Procedure Rule 21 provides that parties 
may be dropped or added by order of the Court at any 
stage of the action, still the rule states that it must be on 
such terms as are just. 


In order to inform the Court in aid of the exercise of 
its discretion attention is invited to the following facts: 


A careful study of the proposed amended complaint re- 
veals no allegation of wrongdoing, official or otherwise, on 
the part of the proposed defendant, the United States 
Attorney. Even the affidavit of counsel filed with the pro- 
posed complaint and the motion to amend amply discloses 
that all of the proposed defendant’s actions were of an 
official nature, and that plaintiff was aware of this fact. 
Moreover, plaintiff quotes verbatim the Fourth Defense 
in the answer filed by the defendants herein. That answer 

pleads that on May 28, 1956 the materials which 
27 ~_—spridaintiff seeks to have returned were delivered by a 
Sub-committee of the United States Senate (on In- 
ternal Security) to the United States Attorney for the 
District of Columbia. The answer also reveals that that 
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very Sub-committee requested the United States Attorney 
that the material be investigated with a view to determining 
whether the importation of these materials was contrary to 
any law of the United States. Therefore, insofar as the 
United States Attorney, Oliver Gasch, is concerned the 
proposed amended complaint fails to state a claim upon 
which this Court may grant relief. 


Plaintiff himself is presumptious in assuming that he has 

a standing to bring this type of action. He indicates to the 
Court no statutory or common law right to import into this 
country any material whatsoever, nor is there legally recog- 
nized any such absolute right. Furthermore, no showing is 
made that it is inconsistent with the duties of the United 
States Attorney for the District of Columbia to initiate 
legal action especially when he is formally requested by a 
duly constituted committee of the Congress. As more fully 
appears from the affidavit of Oliver Gasch, the United 
States Attorney, annexed to and made a part of this opposi- 
tion, immediately upon receipt of this material, on May 28, 
1956, from the Internal Security Sub-committee of the Com- 
mittee on the Judiciary, United States Senate, he caused 
that material to be submitted to a Grand Jury sitting in this 
jurisdiction. That Grand Jury on May 29, 1956 served on 
the United States Attorney a subpoena duces tecum requir- 
ing him to appear before that body and to bring with him, 
‘fone footlocker and contents, said footlocker and contents 
being the same footlocker and contents delivered to the 
United States Attorney in and for the District of Columbia 
by the Internal Security Sub-committee of the Committee 
on the Judiciary of the Senate of the United States on the 
28th day of May 1956.”’ As a product of Grand Jury Orig- 
inal No. GJ-11878, this forthwith subpoena was served per- 
sonally on Oliver Gasch on May 29, 1956 and on that day, 
‘in accordance with the subpoena, the footlocker was 

28 delivered to the Grand Jury. That body has tempo- 
rarily reposed custody of the material in the safe be- 
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longing to the United States Attorney. The files of this 
Court bear out the truth of the above statements. 


I 


FaILurRe To STATE A CLAIM Upon Wuicu Reuier May 
Bre GRANTED. 


From the allegations of the proposed amended complaint, 
and from the affidavits and pleadings on file in this suit, it 
fully appears that the actions of the United States Attorney 
have been characterized by no illegality whatsoever, nor 
has there been arbitrary or capricious action on his part. 
Instead, the United States Attorney has honored a proper 
request of a duly constituted investigating committee of the 
United States Congress. Without any delay he caused its 
request to be implemented by placing the material thus re- 
ceived before a proper investigating body, namely, a Fed- 
eral Grand Jury. Thus on the record before the Court 
these facts disclose a situation which is a classic example of 
an instance in which Courts will refuse to interpose their 
jurisdiction. Hammond v. Hull, et al. 76 U.S. App. D.C. 
301, 131 F. 2d 23; Fay v. Miller, 87 U.S. App. D.C. 168, 183 
F’. 2d 986 (1950). 


II 


THIs Is AN UNCONSENTED Suir AGAINST THE 
UNITED STATEs. 


Since the United States Attorney has done simply what 
he is empowered and required to do in his official capacity, 
his actions cannot be successfully attacked. Such a suit 
would be a suit against the United States in an area in 
which the sovereign had not consented to be sued. The 
comparatively recent case of Fay v. Miller, supra, makes 
this abundantly clear. As Judge Bazelon, speaking for the 
Court of Appeals, said at p. 170: 


‘‘The central issue in the case, in its present posture, 
is whether or not the United States Attorney shares the 
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sovereign’s immunity from suit. Unless he is acting 
pursuant to an unconstitutional statute, or is applying 
a valid statute in an unconstitutional manner, or is 
acting outside his statutory authority—in which events 
he is said to be acting individually rather than officially 
—no injunction will Tie against him.* 

‘‘The authority of the United States Attorney to 
make the request is not challenged. Nor do we think 
successful challenge could be made, for the United 
States Attorney is vested with broad discretion to pro- 
tect the public from crime, such discretion being de- 
rived both from statutory grant® and the authority of 
the Attorney General at common law.® 


4 Larson Vv. Domestic ¢ rate Corp., 1949, 337 U.S. 682, 701-702, 69 
S. Ct. 1457, 93 L. Ed. 1628 

528 USCA Sec. 507. 

6 See Confiscation cases, 1868, 7 Wall. 454, 74 U.S. 454, 457, 19 L. Ed. 
196; Yaselli v. Gof, 2nd Cir. 1926, 12 F. 2d "396, 404, 56 "AIR 1239, aff’d 
1927, 275 U.S. 503, 48 S. Ct. 155, 72 L. Ed. 395; Cooper v. O’Connor, 
1938, 69 App. D.C. 100, 105 et seq., 118 AIR 1440; U.S. v. Brokaw, 
DSSD, Til. 1945, 60 F. Supp. 100, 101.” 


See also Laughlin v. Garnett, 78 U.S. App. D.C. 194, 138 F. 


2d 931 (1943) cert. dented 322 U.S. 738 (1944), a per curiam 
opinion. Also Laughlin v. Rosenman, et al., 82 U.S. App. 
D.C. 164, 163 F. 2d 838 (1947), an opinion by the late Chief 
Judge Stephens. 


The Court’s attention is further directed to Gregoire v. 
Biddle, 177 F.2d 579 (2nd Cir. 1949). The immunity of 
the Attorney General was put in issue by the allegations 
of the complaint there which stated that the Attorney 
General had acted without any authority of law, maliciously 
and wilfully. At page 550 of its opinion the Court an- 
nounced that it was considering the complaint ‘‘as though 
it had specifically alleged that they [defendants] had acted 
altogether from personal spite and had been fully aware 
that they had no legal warrant for arresting or deporting 
the plaintiff.’’ Nevertheless that Court, relying upon its 
earlier decision in Yaselli v. Goff, 12 F.2d 396 (2nd Cir. 
1927) aff’d 275 U.S. 503, found that such acts were abso- 
lutely privileged, saying: 
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““We discussed at length the absolute privileges of 
judges and held that a United States Attorney ‘if not 
a judicial officer, is at least a quast-judictal officer, of 
the government”' and that as such the defendant ‘in 
the performance of the duties imposed upon him by 
law, is immune from a civil action for malicious 
prosecution. * * * The immunity is absolute and is 
grounded on principles of public policy. The public 
interests require that persons occuping such important 
positions and so closely identified with the judicial de- 
partments of the government should speak and act 
freely and fearlessly in the discharge of their import- 
ant official functions’. Upon appeal the Supreme 
Court affirmed this judgment in a per curiam opinion 

on the authority of Bradley v. Fisher,’ and Alzua v. 

Johnson.* Both these decisions concerned the priv- 

ilege of a judge, and held that it was absolute, even 
though his decision was not the result of an honest 
effort to apply the law to the facts before him, but of 
a desire to gratify his personal ill will against the 
defeated suitor. Thus the conclusion is inevitable that 
the Supreme Court took the same view as we: i.e., 
that officers of the Department of Justice, who engage 
im prosecuting private persons enjoy the same absolute 
privilege as judges.’’ [Emphasis supplied] 


The Second Cirenit Court of Appeals also interpreted 
the requirement that the action be ‘‘within the scope of 
the official’s powers’’ in the broadest way: 





‘<The decisions have, indeed, always imposed as a 
limitation upon the immunity that the official’s act 
must have been within the scope of his powers; and 
it can be argued that official powers, since they exist 
only for the public good, never cover occasions where 
the public good is not their aim, and hence that to 
exercise a power dishonestly is necessarily to over- 


112 F. 2d at p. 404, 56 ALR 239. 
212 F. 2d at p. 406, 56 ALR 239, 
313 Wall. 335, 347, 20 L. Ed. 646. 
4231 U.S. 106, 111, 34 S. Ct. 27, 58 L. Ed. 142. 
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step its bounds. A moment’s reflection shows, how- 
ever, that that cannot be the meaning of the limitation 
without defeating the whole doctrine. What is meant 
by saying that the officer must be acting within his 
power cannot be more than that the occasion must be 
such as would have justified the act, if he had been 
using his power for any of the purposes on whose 
account it was vested in him. For the foregoing rea- 
sons it was proper to dismiss the first count. os 


Probably the leading authority in this jurisdiction on 
the subject of immunity from civil suit for acts performed 
within the scope of their official duties, is Cooper v. 
O’Connor, 69 App. D.C. 100, 99 F.2d 135, (1938) cert. denied 
305 U.S. 643 (1938). The Court of Appeals said at p. 103: 


«c* * * if the act complained of was done within the 
scope of the officer’s duty as defined by law, the policy 
of the law is that he shall not be subjected to the 
harassment of civil litigation or be liable for civil 
damages because of a mistake of fact occuring in the 
exercise of his judgment or discretion, or because of an 
erroneous construction and application of the law.’’ 


And as the Court of Appeals further said at p. 105: 


«<* * * it is now generally recognized that, as applied 
to some officers at least, even the absence of probable 
cause and the presence of malice or other bad motive 
are not sufficient to impose liability upon such an 
officer who acts within the general scope of his 
authority.”’ 


Other cases in this District to the same effect are 
31 Standard Nut Margarine Company v. Mellon, 63 

App. D.C. 339, 72 F.2d 557, cert. denied, 293 U.S. 
605; Jones v. Kennedy, 73 App. D.C. 292, 121 F.2d 40; 
Brown v. Rudolph, 58 App. D.C. 116, 25 F.2d 540 (1928); 
Smith v. O’Brien, 66 App. D.C. 387, 88 F.2d 769; Lang v. 
Wood, 67 App. D.C. 287, 92 F.2d 211; Farr v. Valentine, 
38 App. D.C. 413; and DeArnaud v. Ammsworth, 24 App. 
D.C. 167; Gibson v. Reynolds, 172 F.2d 95; and a Supreme 


A 


t 


7.3 


“ 
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Court case which arose in this jurisdiction, Spalding v. 
Vilas, 161 U.S. 483. 


There are, of course, innumerable cases to the same ef- 
fect in other jurisdictions. Without exception they hold 
than an officer such as the United States Attorney or the 
Attorney General is immune from civil suit for any alleged 
action within the general scope of his official duties. There 
ean be no doubt that the acts charged by the proposed 
complaint are within the scope of the duties of the United 
States Attorney. Title 5 U.S.C. Sec. 291 provides that 
the Attorney General shall be the head of the Department 
of Justice. Sec. 300 of the same Title provides that: 


‘‘For the detection and prosecution of crimes against 
the United States * * * the Attorney General is au- 
thorized to appoint officials who shall be vested with 
the authority necessary for the execution of such 
duties.”’ 


Sec. 310 of the same Title authorizes the Attorney General 
or his authorized representative to: 


“Conduct any kind of legal proceeding, civil or 
criminal, including Grand Jury proceedings and pro- 
ceedings before committing magistrates which district 
attorneys may be by law authorized to conduct.’’ 


Til 


Compuaint Farts To ALLEGE InprvipuaL Tort on Part oF 
Proposep DEFENDANTS. 


If the proposed complaint seeks to reach the United 
States Attorney in his indivdual capacity, it falls far 
short of alleging any action in excess of his statutory au- 
thority which might be construed as tortious to the partic- 
ular plaintiff herein. When this very issue arose in 
Coughlam v. Stevens, (CA 8267—D. Alaska, 4th Judicial 
Division) Judge Vernon D. Forbes in an unreported 
opinion filed February 2, 1955 held that a United States 
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32 Attorney is clothed with immunity when acting with- 
in the scope of his office. 


It is thus manifest that all those matters of which the 
plaintiff complains in his proposed complaint against 
Oliver Gasch, the United States Attorney, are within the 
scope of the duties vested in the United States Attorney 
by law. Accordingly, as against the United States At- 
torney the complaint fails to state a claim upon which 
relief may be granted because the United States Attorney 
is immune from civil liability for all the acts alleged in the 
proposed complaint against him in this case. 


Accordingly, the motion for leave to file the amended 
complaint and join the United States Attorney as a party 
defendant should be denied. 


Ourver GascH 
United States Attorney 


Epwarp P. Troxei, 
Principal Assistant United 
States Attorney 


Frank H. STRICKLER 
Assistant United States Attorney 


JosepH M. F. Ryan, Jr. 
Assistant United States Attorney 





33 Filed March 4, 1957 
Affidavit of Oliver Gasch 


Oliver Gasch, being first duly sworn upon oath, deposes 
and says: 


(1): That he is the United States Attorney in and for the 
District of Columbia; 
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(2) That in his capacity as United States Attorney as 
has been previously set out in a prior affidavit filed by him, 
he came into the possession of a certain footlocker and con- 
tents thereof which constitute the subject matter of this 
suit; 


(3) That said footlocker and contents thereof were de- 
livered to him by the Internal Security Subcommittee of the 
United States Senate Committee on the Judiciary with in- 
structions to investigate the material with a view to deter- 
mining whether any statute of the United States had been 
violated; 


(4) That immediately upon receipt of the footlocker and 
its contents, he caused the footlocker and contents to be pre- 
sented to a Federal Grand Jury then sitting in the District 
of Columbia; 


(5) That said Grand Jury then and there did subpoena 
the footlocker and its contents from the United States At- 
torney by a subpoena issued on May 29, 1956; 


(6) That a copy of the subpoena has been previously filed 
herein; 


34 (7) That the jurisdiction over the said footlocker 

and contents was transferred from said Grand Jury 
to the Grand Jury impanelled on August 30, 1956 and sworn 
on September 4, 1956 which second Grand Jury, in turn, 
subpoenaed from the United States Attorney the said foot- 
locker and contents thereof by subpoena dated October 12, 
1956, copy of which is attached to this affidavit, said sub- 
poena being issued in the said case before the Grand Jury; 


(8) That he represents to the Court that this footlocker 
contains a great quantity of material, a large part of which 
is in the Chinese language, and that said material is now 
required and will in the future be required in the presenta- 
tion of the matter being investigated by the Grand Jury; 
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(9) That the Grand Jury investigation has not been com- 
pleted because of the necessity for the further study and 
evaluation of evidence to be presented to the Grand Jury 
and for the presentation of such evidence in the future; 


(10) That he represents to the Court that the contents 
of the said footlocker have been, are being and will be ex- 
amined for the purpose of carrying out the Grand Jury 
investigation, the title of which is captioned in the annexed 
subpoena; 


(11) That if it develops from the Grand Jury investiga- 
tion that any law of the United States of which this Court 
has jurisdiction has been violated by the importation or at- 
tempted importation of this footlocker including its con- 
tents by this plaintiff the matter will as expeditiously as 
possible be brought to the attention of this Court by in- 
dictment ; 


(12) That in any event the contents of the footlocker ap- 

pear to be matter contraband in character and that 

35 with leave of this Court, he will promptly, upon com- 

pletion of the Grand Jury investigation, if no indict- 

ment is returned, forward the footlocker and its contents, 

pursuant to the requirements of existing law, to the im- 

pounding authority for return to the place in Vermont 

where the said footlocker and contents were originally im- 
pounded, by officers of the United States Government. 


OLiver GascH 
United States Attorney 


Subscribed and sworn to before me this 4th day of March, 
1957. 
Berta M. Fant 
[Seal] Notary Public in and for the 
| District of Columbia 


My commisison expires May 1, 1960. 
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36 Filed March 4, 1957 
Grand Jury 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Report To Unrrep States Disrraicr Courr House 


Between 3rd Street & John Marshall Place 
and on Constitution Ave., N.W. 


Room 3812 
Washington, D.C. 
Tue Unirep States 
v. 


In Re: INVESTIGATION oF PossIBLE VIOLATIONS OF 
Titte 22 USC 611-621. 


The President of the United States to Oliver Gasch, the 
United States Attorney in and for the District of Columbia 
or his duly authorized representative: 


Anp Brine Wits You: One footlocker and contents, said 
footlocker and contents being the same footlocker and con- 
tents delivered to the said United States Attorney in and 
for the District of Columbia by the Internal Security Sub- 
committee of the Committee on Judiciary of the Senate of 
the United States on the 28th day of May, 1956, said foot- 
locker presently impounded in the vault of the United 
States Attorney for the District of Columbia by direction 
of the Grand Jury impanelled on April 26, 1956 and sworn 
in on May 1, 1956. 


You are hereby commanded to attend before the Grand 
Jury of said Court on Forthwith the .... day of 
o’clock ....M., to testify on behalf of the 
United States, and not depart thie Court without leave of 
the Court or District Attorney. 
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Wiryess: The Honorable Bolitha J. Laws, Chief Judge 
of said Court, this 12th day of October, 1956. 


Harry M. Huu 
Clerk. 


By Joun S. Noone 
Deputy Clerk. 


Served 5:30 p.m.—10/12/56 
Ouiver GascH—USA 


37 Filed March 12, 1957 
Order 


The above-entitled cause having come on for hearing on 
plaintiff’s motion for leave to amend the complaint herein, 
and to add Oliver Gasch, the United States Attorney, as a 
party defendant, and for a further order enjoining all de- 
fendants together with the proposed defendant from dis- 
posing of, using, or dealing in any way with the articles 
which are the subject matter of this suit, and 


Ir Appearine to the Court that an answer had been pre- 
viously filed herein, thereby rendering such relief discre- 
tionary with the Court, and 


Ir Furruer Appearine that the complaint herein as well 
as the proposed amended complaint fail to state a justici- 
able claim as to the proposed defendant, Oliver Gasch, it 
is this 12th day of March 1957 


Oxperep that plaintiff’s motion be and the same hereby 
is denied. 


Davin A, Prive 
Judge 





h 
o> 
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45 Filed April 11, 1957 
Notice of Appeal 


Notice is hereby given this 11 day of April, 1957, that 
plaintiff, William H. Hinton, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 12th day of 
March, 1957 in favor of the defendant against said plaintiff. 


JAMES T. WRIGHT and 
Mitton H, FrrepMan 
Attorneys for Plaintiff 
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USCA-DC No. 13,930 


Filed Mar. 18, 1957 
UNITED STATES DISTRICT COURT DISTRICT OF COLUMBIA 
In the Matter of 


INVESTIGATION OF PossIBLE VIOLATIONS oF TITLE 22, U.S.C. 
611-621 


Motion for Return of Property and/or to Suppress Evidence 


Wiiu1am H. Hinton hereby moves this court to direct 
that certain property of which he is the owner be returned 
to him, and that it be suppressed as evidence against him 
in any criminal proceeding. 


I. The property referred to herein is described in the 
schedule hereto annexed. It consists of a foot-locker con- 
taining documents. The Bureau of Customs purported to 
inventory the contents of the foot-locker and submitted its 
written inventory to the Internal Security Subcommittee 
of the Senate Judiciary Committee. The annexed schedule 
is an ‘exact copy of the headings contained in such inven- 


tory. 


II. The petitioner states that the said property was un- 
lawfully seized and taken in or about May, 1955 by CHarLes 
W. Hatzieck, Rosert C. McManus and J. G. Sourwrine, em- 
ployees of the Internal Security Subcommittee of the Sen- 
ate Judiciary Committee, from customs agents of the 
United States Treasury Department in Washington, D. C. 
The United States Treasury Department was at that time 
and place holding the plaintiff’s said property for the 
plaintiff and had after investigation and consideration is- 
sued to the petitioner an import license therefor. The said 
seizure was without warrant or order of any kind and with- 
out the knowledge or consent of the petitioner. 
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III. On May 28, 1956 the said property was delivered to 
Ourver Gascu, United States Attorney for the District of 
Columbia by the said Internal Security Sub- 
2 committee of the Senate Judiciary Committee 
with a request that the said property be investigated 
with a view to determining whether its importation had 
been in violation of any statute of the United States. 


IV. Petitioner has demanded of the said United States 
Attorney that he return the said property, but he has re- 
fused such return and has stated that he is submitting the 
plaintiff’s said property to successive grand juries in the 
District of Columbia from May, 1956 to the present time in 
an effort to ascertain whether such property contains evi- 
dence of criminal conduct. No warrant or order authoriz- 
ing the said United States Attorney to withhold petitioner’s 
said property has been issued by any court or judge. 


V. Petitioner states that the said property was seized 
against his will and without a warrant and is being with- 
held against his will and without a warrant. 

Dated, Washington, D. C., March 12, 1957. 


JaMES T. WRIGHT 
2008 - 12th Street, N. W. 
Washington, D. C. 
and 
Mitton H. FrrmepMan 
342 Madison Avenue 
New York, New York 
Attorneys for William H. 
Hinton, Petitioner 


By James T. WRIGHT 
Mitton H. FrmpmMan 
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Mise. Exhibit No. 12-57 


Appenprx A. EncuisH Laneuace, Books anp PAMPHLETS 


. Culture and Education in New China, Foreign Lan- 


guage Press, Peiping. 


. The True Story of AH Q. LU Hsun, April 1953, For- 


eign Language Press, Peiping. 


. People’s China, volume 1, No. 4, February 16, 1950; No. 


5, March 1, 1950. 


. United Nation’s POW’s in Korea, Chinese People’s 


Committee for World Peace, Peiping, 1953. 


. Chinese Literature, No. 1, Autumn 1951, Cultural Press, 


Peiping; No. 2, Spring 1952. 


. Marriage Law, People’s Republic of China, Foreign 


Language Press, Peiping, 1950. 


. The Situation in Biological Science, Proceedings of 


Lenin Academy of Agricultural Sciences of U.S. S. R., 
July 31—August 1948, verbatim report—translation, 
Foreign Language Publishing House, Moscow, 1949. 


. The Selected Works of I. V. Michurin (Agriculture), 


Foreign Language Publishing House, Moscow, 1950. 


. The General Conditions of China’s Labor Movement. 


address of May 1, 1952, LAI Ju-yu, General Secretary, 
All-China Federation of Labor, Worker’s Press, Pei- 
ping, September 1952. 


Stalin and the Chinese Revolution, CHEN Po-ta, vice 
president, Academia Sinica, Foreign Language Press, 
Peiping, 1953. 

30 Years of the Communist Party of China, HU Chiao- 
mu, Foreign Language Press, Peiping, 1951. 

The Case Against United States Germ Warfare Crim- 


inals, special supplement, Daily News Release, March 
20, 1952. 


A 














13. 


14. 


15. 


16. 


17. 


18. 


19: 


20. 


21. 


22. 
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On Inner Party Struggle, LIU Shao-chi, lecture de- 
livered July 2, 1941, at a party school for Central China, 
Foreign Language Press, Peiping. 


This is China Today. Poems by Rewi Alley, chosen and 
edited by H. Winston Rhodes, the Rewi Alley Aid 
Group, 1951 (autographed by Alley, June 5, 1951), 
printed by Caxton Press, Christchurch. 


MAO Tse-tung on People’s Democratic Dictatorship, 
Foreign Language Press, Peiping, 1951; On Contra- 
diction, 1952; On Practice, 1952. 


Complete and Consolidate the Victory, New China Li- 
brary, Series No. 1, Foreign Language Press, Peiping, 
May 1950. 


Women of China, 1st edition, March 1953, compiled by 
the International Department, All-China Democratic 
Women’s Federation, Foreign Language Press, Peiping. 


The Agrarian Reform Law, People’s Republic of China, 
Foreign Language Press, Peiping, 1950-51, 2d edition. 


China Accuses!—speeches of the Special Representa- 
tive, Central People’s Government of the People’s Re- 
public of China at the United Nations, Foreign Lan- 
guage Press, Peiping, 1951. 

Pamphlets on China and Things Chinese, a symposium 
on the New Life Movement (KMT) compiled, trans- 


lated, and published by the War Area Service Corps, 
National Military Council, Peiping, March 1946. 


New China’s Economie Achievements, 1949-52, China 
Committee for the Propotion of International Trade. 


New China Forges Ahead, the Achievements of the 
Chinese People in 1950-51, Foreign Language Press, 
Peiping, 1952, important documents of the 3d Session 
of the 1st National Committee of the Chinese People’s 
Political Consultative Conference. 
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. Rhymes of LI Yu-tsai and Other Stories, by CHAO Shu- 
li, with introductory article by CHOU Yang, Cultural 
Press, Peiping, 1950. 
. Culture-Education-Health in New China, Foreign Lan- 
guage Press, Peiping, 1952. 
. The First Year of Victory, Foreign Language Press, 
Peiping. 
26. Speech Before a Study Group of the Research 
Members of the Academica Sinica, CHEN Po-ta, July 
18, 1952, 1st edition May 1953, People’s Publishing 
House, Piping. 
. China Wins Economic Battles, Foreign Language Press, 
1950. 


. Children’s Tears, published by China Welfare Insti- 
tute, Shanghai, 1951 and 1952. 


. The Common Program and Other Documents of the 


1st Plenary Session of the China People’s Political 
‘Consultative Conference, Foreign Language Press, 
Peiping, 1952. 


. Land in Bloom V. Safonov, Foreign Language Publish- 
ing House, New York. 


. Handbook of Modern Russian Conversation, Dover 
Publishing House, New York. 


. Documents of the Women’s Movement in China, All- 
China Democratic Women’s Federation, 1st edition 
1950, 2d 1952. 


. MAO Tse-tung on the Chinese Revolution, CHEN Po-ta, 
Foreign Language Press, Peiping, 1953. 

. How the Tillers Win Back Their Land, HSIAO Ch’ien, 
Foreign Language Press, Peiping, 1951. 

. China’s Revolutionary Wars, Foreign Language Press, 
Peiping, 1951. 
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. The Communist Party, Leader of the Chinese Revolu- 
tion, Foreign Language Press, Peiping, 1951. 

. On the Party, LIU Shao-chi, Foreign Language Press, 
Peiping, 1950. 

. Prague in Photographs, Karel Plicker, 1953. 


Appenprx B. CuHInese Books anp PAMPHLETS 


. Discourse on Practicability, explanation of, by LI Ta, 
San Shu Publications (subtitles—New Ideas, Liveli- 
hood Reading). 


. New Elementary Books, approved by the Educational 
Section of the Shansi, Hopei, Shantung, Honan Ad- 
ministrative Area, including Common Sense Kno Yu 
(national dialect). 


. Problem of Land Reform, NEMG Man, supplementary 
edition. 


. Old Story of Marriage, 2d chapter, Northwest Youth 
Publication Company. 


. Anti-Authoritarianism, Anti-Officialism, Chung-Hsun, 
2d Secretary of the Chinese Communist Northwest 
Bureau, report at the Cadre Congress, May 20, 1950, 
Hsin Hua Current Affairs Publishing Company, Hsin 
Hua Bookstore, distributor. 


. Handbook for Studying Land Reform, material for 
study on the party on land reform. 


. Decision Pertaining to the Rural Division, by the Gov- 
ernment Administration Council of the Central People’s 
Government. 


. Chairman Mao’s Speech at the Shansi-Sinyuan Cadre 
Meeting, April 1, 1948. 


. Instructions on Land and Party Reform and the Dem- 
ocratic Movement by the Chinese Communist Shansi, 
Hopei, Shantung, Honan Central Bureau. 





. New Maps for Provinces, pocket edition, Chinese ! 
{ 
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. New Heroie Children’s Stories. 


. Songs of the People, compiled by the Peking People’s 


Broadcasts. 


. Model CHIN Hsiu-lan of the Huai River Harnessing 


Bureau. 


. Common Edition of the Marriage Laws and Explana- 


tion, pictures by the All-China Federation of Artistic 
Cireles, East China People’s Publication. 


. Two Families Prosperity. 
5. The Marriage of Tai Yu-chen, East China Youth pub- 


lication. 


. Guerilla Member, children’s pictorial. 
. Perpetual Human Existence. 


. Peace Is in Peking. 


People’s Republic, published by Shanghai Mainland 
Atlas, 1950. 


. Urgent Letter. 
. Must Repair the Huai River. 
. A pair of Intrepid Cossacks. 


» 


. Water wagon. 

. Unable To Dig. 

. Wu Sung Fighting a Tiger. 

. The White-Haired Woman. 

. Story of San Kuo. 

. How To Be a Life Long Worker for the People, pub- 


lished by the Tai Hong Mass Bookstore. 


. Life of CHIANG Ting-Shih, Po Hai Pictorial Publish- . 


ing Company. 
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30. Eight Standardized Conditions for Ordinary 
Conversation for a Communist Party Member, com- 


piled by the Central Northwest Bureau of the Chinese 
Communist Party, Northwest People’s Publication. 


. New Elementary School Books. 
. Waste of Labor, JEN Hsin-chiao, Shantung Hsin Hua 


Bookstore, reissue, 1946. 


. Study Materials. 
. Study Materials on the Land Reform Laws of China. 
. Definite Proposals on the Vietminh Communist Ques- 


tion Reported to the Central Government. 


. Talks During the Mass Trial of Big Culprits for Graft- 


ing, 1952. 


. Children’s Pictorial on Rural Education, drawn by 


TSOU Tsui. 


. Party Regulations of the Communist Party. 


. Experience from the Organization of Labor Coopera- 


tive in the Tai-Hsing District. 


. Land Reform, Organic Laws of China. 
. Strive and Struggle for Fundamental Improvement to 


the National Economy, MAO Tse-tung. 


. Peasant’s Rapid Learning of Characters by Phonetics, 


single character edition. 


. The Mass, published May 2, 1953. 
. Special Edition of Founder’s Day Ceremonial, North 


China University. 


. The Article’s Digest. 
. Lenin-Stalin Diseuss China. 
. MAO Tse-tung’s Writing, lst and 2d books. 
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MIscELLANEOUS MaTERIAL 


Four books of music plus one personal notebook of songs. 

Two mail wrappings, evidently around printed material. 

UNRRA credentials, vaccination record. 

Document in Chinese stamped by the Ministry of Foreign 
Affairs, Shanghai Office (KMT). 


Appenpix C. Posters, Mars anp PicrurEs 
POSTERS 


1. Children of New China (picture of children represent- 
ing the Chinese Communist Army, Navy, Air Force, 
factories, and farms shoving CHAING and the U. S. 
into the sea). 


2. We Fervently Desire Peace (large picture of two chil- 
dren with doves). 


3. Peace Delegates, Welcome (small girl holding bouquets 
of flowers aloft. The caption is in English, Russian, 
and French in the lower right-hand corner, Chinese at 
top). 


. Production Effort Victory Celebration (children play- 
ing—two carrying red stars on which the slogans are 
printed). 

. Celebration of the Establishment of the Chinese Peo- 
ple’s Republic (military parade in China’s version of 
Red Square, tanks, trucks, and people marching with 
lots of people watching). 


. Reading Newspaper (family group listening to some- 
one read the newspaper). 


. Latest Photo of Chinese People’s Leader MAO Tse- 
‘tung (Hsin Hua publication of North China). 


8. Comrade Chu Te (man in uniform). 


9. Picture of Abundant Harvest (happy group eating in 
the fields. Drawn by PU Hsiao-huai 1950). 
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10. Resist American-Aid Korea. Support the Patriotic 
2 Pledge. Obey the Patriotic Pledge (people lining up 
to sign at a table under trees and near a factory. A 
placard near the signing table reads as above. The 
caption: ‘‘ Anti-American Imperialism, Sign the Patri- 
otic Pledge’’). 


11. Victory Celebration of the Asian-Pacific Area Peace 
Conference (doves flying. A second poster with the 
same caption and a dove flying with a ribbon in its 
mouth on which is written the word ‘‘peace’’ in many 
languages). 


12. Beat Out the War Flame. Save the Peace (a woman 
with a child on her back and a little girl by the hand is 
raising an arm in defiance at the sky. In the back- | 
ground are towns burning and in the sky a plane with | 
U. S. on its wings diving). 

6 13. Unite Together, Protect the Peace (people march- 

ing with flags ranked behind them with peace in dif- 
ferent languages on the flags. People of all races and 
nationalities. Picasso dove in background carrying 
caption). 

14. Little Brothers of Workers, Peasants, and Soldiers 
(children playing with toys). 


15. People’s Army (people working in grainfields, village 
huts at right, soldiers also working in grainfields, and 
ae one soldier with a lot of grain and a long scroll). 


Pha 16. Down With CHAING Kai-shek. Establis a New 
: China (a man holding a spear with sword aloft. Second 
| poster, same man with rifle and bayonet). 


17. Energetic Farming Will Produce Abundant Crops 
(three people with grain). 

18. Women Planting Cotton (people picking cotton with 

me | strip below showing the planting, tending and har- 

vesting of cotton). 
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. Picture of Cooperative Production (children loading 
grain on a cart). 

. Voting for People’s Representatives (people voting). 


. Farming Production (family with plenty, sheep, grain, 
fruits, tools). 


. Returning From the Front With Honor (adults and 
children crowding around a man in blue wearing a huge 
red design with the character for merit on it). 


. (People drinking tea at home, no caption) 


. Women’s Aid Team (people carrying grains and 
fruits). 


. Picture of Dividing the Fruits of Success (people di- 
viding up the tax collector’s spoils). 


. Transplanting Song and Dance (children dancing). 
. Working People’s Cultural Palace (workers reading 


newspapers inside palace-like building. Others dancing 
in courtyard outdoors). 


. Happy Rejoicing on National Holiday (people joyously 
watching fireworks in front of a large Chinese-type 
building with MAO’s picture on it). 

. Repairing Railway (man laying railroad track along- 
side one built with a train on it. In the background a 
bridge being built). 

. President MAO and Labor Heroes (MAO talking to a 
younger man). 

. Our Hero Has Returned (man in a factory surrounded 
by others greeting him. He is wearing a big red com, 
mendation). 

. Celebration of the Establishment of the Chinese Peo- 


ple’s Republic (parade of people in street with slogans 
and picture of MAO). 





33. 


34. 


45. 
. One set of 4 cartoon sheets of ‘‘The White-Haired 


47. 
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Victorious New Year Military and Civilian Healing 
(mounted soldiers with decorations). 


Emulation of Military Shoe Manufacture To Aid the 
Front (woman making shoes in a house. Baby in 
basket). 


. Reading Newspapers (people in a cornfield eating and 


listening to a man read a newspaper). 


. Peaceful People and Cattle (man, woman, and child 


with a bullock. Decoration for a calendar). 


. Meeting of Production Team (another calendar with 


people in a circle, papers and an abacus in the center). 


. Labor Hero Is Respected by Everybody (people ad- 


miring two decorated workers). 


. Thousands With One Thought—Save Peace (girls in 


uniforms holding banners and flags and letting doves 
fly. People cheering. The flags are mainly Chinese and 
U.S.S.R.). 


. (Children and adults being taught to read.) 
. Inspecting State-Operated Farms (people harvesting 


grain with reaper, sowing with a tractor in the fore- 
ground). 


. Farm Tractors (people talking to a tractor driver). 
. General Liu Po-ch’eng on His Southern Expedition 


(people greeting soldiers). 


. Thirteen assorted calendars and ne: -1948 down with 


the Koumintang posters. 
One game. 


Woman.?’’ 


One’ large sheet with cartoons explaining the new mar- 
riage laws. 
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MAPS 


Northwest counteroffensive battle map, parts I and II. 
Shansi, Hopei, Shantung, Honan border map. 
Map of North China. 


PICTURES 


There are several hundred photographs of a wide variety 
of subjects. Most of them are unlabeled. Included are 
pictures of dams, farming equipment and methods, scenery, 
picturesque Chinese-style buildings, and people. 


Z | Appenprx D. Personat Notes In ENGLISH 


Three notebooks of diary-type entries which are dated 
but not as to year. Possibly they are typed up in other 
material. Handwriting impossible to decipher with any 
speed. 

The People’s Education Movement (Haiyan, October 
1938), a typewritten copy of notes given to an Indian by 
Dr. IAN Hang-chih. 

A handwritten copy of what appears to be the auto- 
biography of a Chinese.. 

A biography of JIA Jeng-fang of the Han Shi Village, 
9th Chiu, Wu An. Also an autobiography of JANG Rac-ju, 
shepard of Shih Dong, 9th Chiu. Workmen in the 9th 
Chiu of Wuan move forward radiating out gradually and 
engage in the investigation of Shyhlidianu. Case of GUO 
Jen-jang which looks like a play but may be an on-the- 
ground account of a trial. Typed and all from the Jan 
Min Jin Fao of 1948. 

Various notes on medical services, recruiting in 1948. 
Hinton’s impressions of Border Regions and Liberated 
Areas. 

Quantities of hand-copied music, UNRRA telegrams, re- 
ports on tractor projects, ete. 

Report on Mechanized Rice Harvest, Lutai State Farm, 
1952. 
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Travel diary, mostly 1947. 

Reams of Chinese Communist propaganda, mostly trans- 
lations of speeches, ete., and old. 1940-48. 

Jan Min Chung Kao, People’s China, January 16, 1950, 
volumes 1, 2. 

Charts on the Degree of Annihilation of Feudalism (con- 
ditions, redistribution of land, ete.). 


Filed March 18, 1957 


Points and Authorities in Support of Motion for Return 
of Property 


This is an application to direct the United States Attor- 
ney for the District of Columbia to return to the petitioner 
a foot-locker containing numerous papers, books and docu- 
ments. The property was seized without the knowledge 
or consent of the petitioner and without a search warrant 
or warrant of seizure and without any order whatever. The 
original seizure was made by representatives of the In- 
ternal Security Subcommittee of the Senate Judiciary 
Committee. That committee in order to evade the 
jurisdiction of this court turned the property over to 
its own attorney, the United States Attorney for the 
District of Columbia. The latter now persists in with- 
holding the property over the objection of the petitioner 
and demand for its return. This is as egregious an 
example of a violation of the rights of a citizen under 
the Fourth and Fifth Amendments as can be imagined. In 
far less flagrant cases the courts have uniformly directed 
prosecuting attorneys and other government officials to re- 
turn private papers seized without a warrant. 


9 Boyd v. United States, 116 U.S. 616 
Entick v. Carrington (1765) 19 How. St. Tr. 1029 
Weeks v. United States, 232 U.S. 383 
Silverthorne Lumber Co., Inc. v. United States, 251 
U.S. 385 
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Federal Trade Commission v. American Tobacco Co., 
264 U.S. 298 

Trupiano v. United States, 334 U.S. 699 

Gouled v. United States, 255 U.S. 298 

McDonald v. United States, 335 U.S. 451 

United States v. Jeffers, 342 U.S. 48 

Irvine v. California, 347 U.S. 128 

United States v. Rumely, 345 US. 41 


Minton H. Frrepman 


James T. WRIGHT 
Attorneys for Petitioner 


11 Filed March 21, 1957 


Opposition to Motion for Return of Property 


Comes now the United States Attorney as the party 
against whom the motion herein is directed and opposes the 


granting of said motion for the following reasons: 

The movant is barred from the relief he seeks by the 
doctrine of res judicata. The Court’s attention is directed 
to the case of William Hinton v. James O. Eastland, et al., 
Civil Action 1167-56, in this Court, wherein on March 12, 
1957, District Judge David A. Pine denied a motion made 
on behalf of the plaintiff for leave to amend the complaint 
therein and to add the United States Attorney, Oliver 
Gasch, as a party defendant. The Court’s rule and order was 
to the effect that the complaint, both in its original form and 
in its proposed amended form, did not state a claim on 
which relief might be granted against the United States 
Attorney in that it simply alleged and the pleadings re- 
vealed that a foot-locker containing materials which had 
been imported by Hinton into the United States was pres- 
ently before a Grand Jury of the District of Columbia, 
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which was investigating that subject matter from the 
standpoint of ascertaining whether there had been vio- 
lations of 22 U.S.C. 611-621. Implicit in the ruling of the 
Court was the denial of the relief for mandatory return of 
the matter which was before the Grand Jury. That, of 
course, is the same subject matter which is presented by 
the pleading now before the Court. 

During the argument on the motion in Civil Action 1167- 
56, District Judge Pine informed counsel for Hinton that 
there was a proper procedure for seeking the relief which 
he therein requested; namely, that a proper application 

might be made in the actual Grand Jury proceeding 
12 which was concerned with the foot-locker and its 
contents. 

The pleading now before the Court is not such a proper 
application nor is it made in that Grand Jury proceeding. 
Such a proper application would, of course, have to be 
accompanied by an affidavit of ownership or interest in 
the articles sought to be returned or suppressed. 


Wuererore, the United States Attorney requests that 
the Court overrule the motion before it. 


Oxtver GascH 
United States Attorney 


Epwarp P. TRroxEeLn 
Principal Assistant United 
States Attorney 


JosepH M. F. Ryan, Jr. 
Assistant United States 
Attorney 
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13 Filed April 11, 1957 


State or New York ; 
ss: 
County or NEw YorK 


William H. Hinton, being duly sworn, says: 


I have read the petition herein dated March 12, 1957, 
signed on my behalf by my counsel, Milton H. Friedman. 
The said petition is in all respects true. 


Wim H. Hinton 
William H. Hinton 


Sworn to before me this 
6th day of April, 1957 


EpyrHe H. Stecman 
Notary Public of the State of New York 


14 Filed April 11, 1957 
Additional Points and Authorities 


The United States Attorney opposes the petition for the 
return of the petitioner’s property on the ground that the 
relief is barred by res adjudicata; and also upon the ground 
that ‘this is not a proper application under the rules, in 
that it is not accompanied by an affidavit. 

It is incorrect to say that the petitioner is barred by the 
decision of District Judge Pine denying a motion to im- 
plead the United States Attorney in a pending civil action. 
It is also inaccurate to say that there was implicit in the 
ruling of Judge Pine a denial of any substantive relief for 
the return of the petitioner’s property. While Judge Pine 
wrote no opinion in denying the motion, it was plain from 
the arguments of counsel and the comments of the court 
that the basis of the denial of the motion to implead the 
United States Attorney was that in the opinion of Judge 
Pine such an officer is immune from civil suit for conduct 
which he is performing under color of his office. It was 
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in making that ruling that Judge Pine pointed out that 
petitioner had a remedy by an application such as the 
present one. That observation by Judge Pine indicates that 
he did not intend his ruling to bar this remery; and in any 
event the ruling had no such effect. 
15 The respondent complains that no affidavit is at- 
tached to the petition. None is required by the rules. 
The court has the right to demand an affidavit at its option. 
U. S. v. Privinzini, 6 F.R.D. 207. The petition alleges the 
title of the petitioner. If the court should order a hear- 
ing on the issues, then title will be established by proper 
testimonial proof. 

At any rate, in order to eliminate a meaningless con- 
troversy, the petitioner has sworn to the truth of the pe- 
tition. His affidavit is being filed simultaneously with this 
memorandum. 

The application appears to be a proper one under the 
rules. It is brought in the grand jury proceeding, and 
under the title of the alleged grand jury investigation. It 
has been given a miscellaneous number only because coun- 
sel was unable to find any other number. However, the 
number is a ministerial matter and does not go to the peti- 
tioner’s right to relief. Any district judge to whom ap- 
plication is made has the right to direct a United States 
Attorney to return books and papers unlawfully seized. 
Wise v. Henkel, 220 U.S. 556, 558. 


Mitton H. Frmepman 
James T. WRIGHT 
Attorneys for Petitioner 


By Miron H. Frrepman 
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18 Filed April 11, 1957 
Order 


The above-entitled cause having come on for hearing on 
the motion of petitioner, William H. Hinton, for return of 
a foot locker and materials therein contained which is pres- 
ently before a Grand Jury sitting in this jurisdiction, and 
the opposition of the United States Attorney thereto, it is 
this 11 day of April 1957 


OrpereD that the motion for return of property be and 
the same hereby is denied. 


Epwarp M. Curran 
Judge 


19 Filed May 8, 1957 
Notice of Appeal 


Notice is hereby given this 7th day of May, 1957, that 
petitioner William H. Hinton hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the llth day of 
April, 1957 in favor of the respondent and against said 
petitioner. 

3 James T. Wricut and 
Minton H. Frmpman 


By Muon H. Frrepman 
Attorneys for Petitioner 


Minton H. FrmepmMan 
342 Madison Avenue 
New York 17, New York 


James T. Wricur 
2003 - 12th Street, N. W. 
Washington, D. C. 
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Statement of Questions Presented 


The questions presented are the following: 


1. Whether an application to add a new party defendant 
and amend the complaint to allege a cause of action against 
him may be denied upon opposition by the proposed new 
party where there is no showing of prejudice to the defend- 
ants. 


2. Whether the United States Attorney is immune 
from suit in a civil action in which the complaint alleges 
that he is unlawfully withholding the plaintiff’s property 
without a warrant in violation of the Constitution. 


3. Whether the appellant is entitled to a summary 
order directing the United States Attorney to return to 
him his property seized without a warrant and in the pos- 
session of the United States Attorney for some ten months 
prior to the application for such order. 





INDEX 


Statement of Questions Presented ................ 
Statutes:and Rules Involved ~.....csecceecieecncwes 
AUTISGICLIONAl! SSCATCINENE saix.o ie ninjeloueiieiee'nijeiwiwses wpe /are eel 
StAvementeOreO ASCa octal ejletcisysteieiohe etsrsicisieicic eters 
Statement of Points and Summary of Argument ... 
Porst I—The District Court erred in refusing leave 

to the appellant to add Oliver Gasch as a party 

defendant and amend the complaint to allege a 


cause of action against him .................... 


Porxnr I]—Oliver Gasch is not immune from suit in 
CHOOT TT PACLIONG cro cooks oe ecisiotenis Licino doaarecchoiocke 


Point I1I—The appellant is entitled to the immediate 
TECATMIOL DISH TOPOL aloo or arolwholeneteilal-cleneneeieysiiorede 


WONCHISTON oo ee hee eee te ice eee 


PAGE 


Table of Cases 


Boyd v. United States, 116 U. S. 616 


Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 2d 135 


Copeland Motor Co. v. General Motors Corp. (C. A. 
5, 1952), 199 F. 2d 566 


Craig, Ex parte, C. C. E. D. Pa., 6 Fed. Cas. 710 


DeFranco v. United States (1955), 18 F. R. D. 156 .. 
Entick v. Carrington (1765), 19 How. St. Tr. 1029 .. 


Fay v. Miller, 87 App. D. C. 168, 183 F. 2d 986 


Federal Trade Commission v. American Tobacco 
Company, 264 U. S. 298 


Fli-Fab, Inc. v. United States (1954), 16 F. R. D. 553 
Gouled v. United States, 255 U. 8. 298 


Hirshhorn v. Mine Safety Appliances Co. (1951), 101 
I’. Supp. 549, aff’d (C. A. 3) 193 F. 2d 489 


Irvine v. California, 347 U. S. 128 
Larson v. Domestic & Foreign Corp., 337 U. S. 682 


McDonald v. United States, 335 U. S. 451 


McNaughton v. New York Central Railroad Company 
(C. A. 7, 1955), 220 F. 2d 835 





Mitchell v. Carborundum Co. (1947), 7 F. R. D. 523 
Mullaney v. Anderson (1952), 342 U. S. 415 


Nelson v. United States, 93 App. D. C. 22, 208 F. 2d 
505, cert. den. 346 U. S. 827 


Silverthorne Lumber Company, Inc. v. United States, 
251 U. S. 385 


Smith v. Piper Aireraft Corp. (1955), 18 F. R. D. 169 
Trupiano v. United States, 334 U.S. 699 


United States v. Jeffers, 342 U.S. 48 
United States v. Rumely, 345 U.'S. 41, 56 


Weeks v. United States, 232 U. S. 383 


Weinberg v. United States (C. A. 2, 1942), 126 F. 



































iv 
Statutes and Rules Involved 


The relevant parts of the statutes and rules involved 
are the following: 


Act of June 25, 1948, ¢. 646, 62 Stat. 929 as 
amended October 31, 1951, ¢. 655, par. 48, 65 Stat. 
726; U. S. C. Title 28, Section 1291: 


‘“‘Final decisions of district courts 


The courts of appeals shall have jurisdiction of 
' appeals from all final decisions of the district courts 
of the United States, the District Court for the Ter- 
ritory of Alaska, the United States District Court 
for the District of the Canal Zone, the District Court 
of Guam, and the District Court of the Virgin Is- 
lands, except where a direct review may be had in 
the Supreme Court.”’ 


Act of June 25, 1948, c. 646, 62 Stat. 929 as 
amended October 31, 1951, c. 655, par. 49, 65 Stat. 
726, U. S. C. Title 28, Section 1292, subdivision 
(1): 


““Interlocutory decision 


The courts of appeals shall have jurisdiction of 
appeals from: 


(1) Interlocutory orders of the district courts 
of the United States, the District Court for the Ter- 
ritory of Alaska, the United States District Court 
for the District of the Canal Zone, the District Court 
of Guam, and the District Court of the Virgin Is- 


lands, or of the judges thereof, granting, continuing, : 

modifying, refusing or dissolving injunctions, or re- | 
_ fusing to dissolve or modify injunctions, except 

where a direct review may be had in the Supreme 

Court.’’ 


Act of June 25, 1948, ¢. 646, 62 Stat. 930, ~ 
U.S. C. Title 28, Section 1331: 


‘Federal question; amount in controversy ; 


: The district courts shall have original jurisdic- 
tion of all civil actions wherein the matter in con- 


' 
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troversy exceeds the sum or value of $3,000, exclu- 
sive of interest and costs, and arises under the Con- 
stitution, laws or treaties of the United States.’’ 


Rule 15, subdivision (a) of the Federal Rules 
of Civil Procedure: 


‘“‘Amended and Supplemental Pleadings 


(a) Amendments. A party may amend his 
pleading once as a matter of course at any time 
before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is 
permitted and the action has not been placed upon 
the trial calendar, he may so amend it at any time 
within 20 days after it is served. Otherwise a party 
may amend his pleadings only by leave of court or 
by written consent of the adverse party; and leave 
shall be freely given when justice so requires. A 
party shall plead in response to an amended plead- 
ing within the time remaining for response to the 
original pleading or within 10 days after service of 
the amended pleading, whichever period may be the 
longer, unless the court otherwise orders.’’ 


Rule 19, subdivision (b) of the Federal 
Rules of Civil Procedure: 


‘*Necessary Joinder of Parties 
Yy 


(b) Effect of Failure to Join. When persons 
who are not indispensable, but who ought to be 
parties if complete relief is to be accorded between 
those already parties, have not been made parties 
and are subject to the jurisdiction of the court as 
to both service of process and venue and can be 
made parties without depriving the court of juris- 
diction of the parties before it, the court shall order 
them summoned to appear in the action. The court 
in its discretion may proceed in the action without 
making such persons parties, if its jurisdiction over 
them as to either service of process or venue can be 
acquired only by their consent or voluntary appear- 
ance or if, though they are subject to its jurisdic- 
tion, their joinder would deprive the court of juris- 
diction of the parties before it; but the judgment 


vi 


rendered therein does not affect the rights or lia- 
bilities of absent persons.”’ 


Rule 21 of the Federal Rules of Civil 
Procedure: 


‘‘Misjoinder and Non-Joinder of Parties 


Misjoinder of parties is not ground for dismissal 
of an action. Parties may be dropped or added by 
order of the court on motion of any party or of its 
own initiative at any stage of the action and on such 
terms as are just. Any claim against a party may be 
severed and proceeded with separately.’’ 


Rule 41, subdivision (e) of the Federal Rules 
of Criminal Procedure: 


‘‘Search and Seizure 


(e) Motion for Return of Property and to Sup- 

press Evidence. A person aggrieved by an unlawful 
search and seizure may move the District Court for 
‘the district in which the property was seized for the 
return of the property and to suppress for use as 
evidence anything so obtained on the ground that 
(1) the property was illegally seized without war- 
rant, or (2) the warrant is insufficient on its face, 
or (3) the property seized is not that described in 
the warrant, or (4) there was not probable cause for 
believing the existence of the grounds on which the 
warrant was issued, or (5) the warrant was illegally 
‘executed. The judge shall receive evidence on any 
issue of fact necessary to the decision of the motion. 
If the motion is granted the property shall be re- 
stored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any 
hearing or trial. The motion to suppress evidence 
may also be made in the District Court where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds 
for the motion, but the Court in its discretion may 
entertain the motion at the trial or hearing.” 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


The two above entitled appeals have been consolidated 
by order of this court. 


The first appeal is from an order made by United States 
District Judge David A. Pine denying the appellant’s mo- 
tion to add Oliver Gasch as a party defendant and also 
denying an injunction restraining the appellees from dis- 








posing of or dealing with the appellant’s property (App. 
36).* The denial of relief was based on an adjudication 
recited in the order that the appellant had no justiciable 
claim against Mr. Gasch, and thus the order was a final 
decision of dismissal of the appellant’s claim against him, 
reviewable under U. S. Code, Title 28, Section 1291. The 
denial of injunctive relief is appealable under Section 1292, 
subdivision (1). 


The second appeal is from a final order in a grand jury 
proceeding (App. 56) denying an application to direct the 
return of appellant’s property. It is a final decision appeal- 
able under Section 1291. 


The District Court had jurisdiction of the first case 
under Title 8, Section 1331. The complaint and the pro- 
posed new pleading alleged (App. 18) that the appellees 
had seized and withheld the appellant’s property having a 
value of over $3,000 acting under color of official authority 
but in violation of the appellant’s constitutional rights. 
The District Court had jurisdiction of the second ease under 
Rule 41 of the Federal Rules of Criminal Procedure. In 
that proceeding the appellant’s petition (App. 38) alleged 
the unlawful seizure of appellant’s property and its unlaw- 
ful withholding by the United States Attorney. In both 
cases the material allegations are substantially admitted. 


Statement of Case 


The facts are undisputed. 


At the times alleged in the complaint in the civil action 
the respondent George M. Humphrey was Secretary of the 
Treasury, and the other defendants named in that case 
were the members of the Internal Security Subcommittee of 
the Senate Judiciary Committee (hereinafter referred to as 
the ‘‘Internal Security Committee’’). Oliver Gasch, the 


* The references are to the pages of the appellant’s appendix. 
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proposed defendant in the civil action, is United States 
Attorney for the District of Columbia. 


On August 4, 1953 the appellant, an American citizen 
(App. 2), returned to the United States after having 
spent six years in China (App. 3). He entered this 
country in Vermont, to which he had shipped from China 
a foot-locker containing a large quantity of books, papers 
and other documents (App. 40), herein referred to as 
‘‘appellant’s papers’’. The Treasury Department held 
the appellant’s papers subject to the issuance of an im- 
port license (App. 38). An import license having been 
issued in May, 1955 (App. 38), the Treasury Department 
without the knowledge or consent of appellant turned the 
papers over to agents of the Internal Security Committee, 
upon their request therefor. The appellant repeatedly de- 
manded the return of his papers from the Internal Security 
Committee, from May, 1955 until March, 1956 (App. 15) 
when the civil action was instituted seeking to compel such 
return. On May 28, 1956, before the joinder of issue, the 
Internal Security Committee turned the appellant’s papers 
over to the United States Attorney with a request that 
they ‘‘be investigated with a view to determining whether 
the importation of these materials was contrary to any laws 
of the United States’’ (App. 13). On June 8, 1956 the 
answer of the defendants was filed. 


As the defendants had parted with the papers before 
the court could render its judgment and as Oliver Gasch 
was the only person upon whom such a judgment could ef- 
fectively operate, the appellant then moved to add Mr. 
Gasch as a party defendant and to file a supplemental and 
amended complaint alleging Mr. Gasch’s receipt and with- 
holding of the papers (App. 16). In opposition Mr. 
Gasch submitted an affidavit in which he alleged that he had 
eaused the appellant’s papers to be submitted to a federal 
grand jury in the District of Columbia, which had on May 
29, 1956 subpoenaed the papers but had left them in his 
custody (App. 33). That grand jury having expired 
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without finding that ‘‘any statute of the United States had 
been violated by the appellant’’, a new grand jury was im- 
panelled on August 30, 1956. On October 12, 1956 the new 
grand jury issued a subpoena covering the same papers 
(App. 33). What is lacking in Mr. Gasch’s affidavit is 
a statement that either grand jury has ever examined 
the appellant’s papers or has examined any witness with 
reference thereto, although the affidavit is verified March 4, 
1957. Judge Pine denied the motion without opinion upon 
the ground, as stated in the course of argument, that the 
United States Attorney, even if alleged to be guilty of un- 
lawful and unconstitutional conduct, was immune from suit 
in a civil action, and that the appellant’s true remedy was 
by an application under Criminal Rule 41. 


Thereupon, the appellant made an application under 
Rule 41 of the Rules of Criminal Practice in the grand 
jury proceeding in connection with which ostensibly his 
papers were being withheld. The petition (App. 38) as 
supplemented by the appellant’s affidavit (App. 54) al- 
leged under oath that the appellant’s papers, identified by 
a lengthy detailed inventory (App. 40), are owned by 
the appellant, were seized without warrant or order of 
any kind and without the knowledge or consent of the 
appellant and are being withheld by the United States 
Attorney over appellant’s objection without warrant or 
order. In opposition the United States Attorney asserted 
(App. 53) that the order of Judge Pine constituted a 
‘‘denial of the relief for mandatory return of the matter 
which was before the grand jury’’, adding ‘‘ That, of course. 
is the same subject matter which is presented by the plead- 
ing now before the Court.’’ Judge Curran denied the ap- 
plication from the bench without opinion and without the 
statement of any reason (App. 56). 


Thus the appellant has been denied relief in the first 
case upon the ground that his true remedy was the second 
case;'and has been denied relief in the second case appar- 





ently upon the ground that the first denial was res adjudi- 
cata. The ultimate issue presented by both appeals is the 
same: Is the appellant entitled to the return of his prop- 
erty from Mr. Gasch? 


Statement of Points and Summary of Argument 


Porst I. The District Court erred in refusing leave to 
the appellant to add Oliver Gasch as a party defendant 
and amend the complaint to allege a cause of action 
against him. When the appellant instituted the civil 
action against the Internal Security Committee and 
Secretary Humphrey to compel surrender of his papers, 
Oliver Gasch had no connection with the case. When there- 
after the appellant’s papers were turned over to Mr. 
Gasch and he refused to surrender them, it became im- 
possible for complete relief to be accorded the appellant 
unless Mr. Gasch be added as a party defendant and 
a supplemental pleading alleging his misconduct be filed. 
Such relief could not prejudice the defendants. The denial 
of such relief was in effect a dismissal of the appellant’s 
case against Mr. Gasch without a trial, and it was con- 
trary to Rules 15, 19 and 21 of the Rules of Civil Pro- 
cedure. 


Pomnt II. Oliver Gasch is not immune from suit in the 
Civil action. Although Mr. Gasch’s possession of the ap- 
pellant’s papers was obtained in his capacity as United 
States Attorney, that fact alone does not confer upon 
him immunity from suit where the complaint alleges that 
his conduct is in violation of the Fourth and Fifth Amend- 
ments and, in substance, that he is acting ultra vires his 
authority. 


Pormr III. The appellant is entitled to the immediate 
return of his property. Following the denial of the mo- 
tion to add Mr. Gasch as a party defendant in the civil 
action, the appellant instituted a summary proceeding 





to obtain his papers. That application should have been 
granted upon the appellant’s clear showing that his papers 
had been unreasonably seized. The unreasonable nature 
of the seizure is patent, as it took place without the knowl- 
edge or ecnsent of the appellant, without order or warrant, 
without any claim that the papers were contraband or had 
any evidentiary value in any pending or contemplated 
case. 


POINT I 


The District Court erred in refusing leave to the 
appellant to add Oliver Gasch as a party defendant 
and amend the complaint to allege a cause of action * 
against him. 


Rule 15, subdivision (a) of the Rules of Civil Pro- 
cedure, after providing for the right of any party to 
amend pleadings as of course, continues: 


‘‘Otherwise, a party may amend his pleading 
only by leave of court or written consent of the 
adverse party; and leave shall be freely given when 
justice so requires.”’ 


Rule 19, subdivision (b) provides: 


‘When persons who are not indispensable, but 
who ought to be parties if complete relief is to be 
accorded between those already parties, have not 
been made parties and are subject to the jurisdic- 

tion of the court as to both service of process and 
‘venue and can be made parties without depriving 
‘the court of jurisdiction of the parties before it, 
the court shall order them summoned to appear 
in the action.’’ 


Rule 21 contains the following provision: 


‘¢Parties may be dropped or added by order of 

the court on motion of any party or of its own 

initiative at any stage of the action and on such terms 
as are just.’’ 





Notice of the motion to add Oliver Gasch as party 
defendant was given to Mr. Gasch in his capacity as attor- 
ney for the defendants who had appeared by him. A 
proposed new defendant does not ordinarily receive notice 
of a motion to implead him; and Mr. Gasch would have 
received none in this case had he not been the attorney 
for the defendants. The first notice a newly impleaded 
defendant receives is the service upon him of a summons 
and a pleading to which he must respond. If he has a 
defense, he may plead it; if the action does not lie against 
him, he may apply for a dismissal. But he has no more 
right to object to being impleaded than any person has 
to object to being served with a summons. 


Nevertheless, the papers in opposition to the motion 
consist of arguments advanced by Mr. Gasch in opposi- 
tion to the plaintiff’s claim against him. He treats the 
motion as if it were one for judgment. Significantly noth- 
ing is presented which would tend to show that the de- 
fendants would be prejudiced by the impleading of Mr. 
Gasch as a party. Yet such prejudice, if there were any, 
would be the only valid argument against the motion. 


It can scarcely be denied that this is a case in which 
justice requires the impleading of Mr. Gasch and the 
amendment of the complaint to allege his withholding of 
the appellant’s papers. It thus meets the test of Rule 
15, subdivision (a). It is equally clear that Mr. Gasch 
ought to be a party ‘‘if complete relief is to be accorded 
between those already parties’’ in the words of Rule 19, 
subdivision (b). Indeed, the appellant’s cause of action 
in the first case is completely frustrated by the absence 
of Mr. Gasch as a defendant. 


Either the appellant is entitled to his own property 
as he claims or he is not; that is what the court will 
determine by its judgment. But in order for the judg- 
ment to be effective, the person who has custody and con- 
trol of the property must be brought within the jurisdic- 
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tion of the court. It would be the height of futility for 
the appellant to obtain an adjudication establishing his 
right to possession of his property against defendants 
who will claim to have no power to comply with the 
judgment. 


An application to add a party defendant is not a 
proper proceeding in which to litigate a plaintiff’s ultimate 
rights against a proposed party. Yet the opposition to 
the motion was nothing less than an argument of the 
Iegal questions which will have to be determined after 
issue is joined. 


It has been held that an order should be made per- 
mitting the addition of new parties wherever that may 
be done without prejudice to a party who has appeared. 


Mullaney v. Anderson (1952), 342 U. S. 415. 


Notice is to be given only to parties who have appeared. 


Mitchell v. Carborundum Co. (1947), 7 F. RB. D. 
523. 


In McNaughton v. New York Central Railroad Com- 
pany (C. A. 7, 1955), 220 F. 2d 835, the court said, at 
page 840: 


‘Under Rule 15(a) of the Federal Rules of Civil 
Procedure, 28 U. S. C. A., leave to amend must be 
freely given, commensurate with the requirements 
of justice, and no proposed amendments to a plead- 
ing should be denied unless it appears to a certainty 
that the moving party ‘would not be entitled to any 
relief under any state of facts which could be proved 
in support of its claims.’ Peterson Steels v. Seid- 
mon, 7 Cir., 188 F. 2d 193, 195. However unlikely it 
may have seemed that defendant could sustain its 
defense, it, nevertheless, was entitled to an oppor- 
tunity to prove it. Ibid.; Kirke v. Texas Company, 
7 Cir., 186 F. 2d 643, 647; Chicago & N. W. R. Co. v. 
Chicago Packaged Fuel Co., 7 Cir., 183 F. 2d 630; 
Asher v. Ruppa, 7 Cir., 173 F. 2d 10, 12.” 





ad 
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Similarly, in DeFranco v. United States (1955), 18 | 
F. R. D. 156, the court said: | 


. ‘lhe general purpose of the Federal Rules of 
» Civil P rocedure is to see that actions are tried on 

! the merits, and to dispense with technical procedural 
problems. ‘lo fall back on a technicality and refuse 
to permit a case to come to issue on the merits is to 
sap the very heart out of the rules and to obviate 
the very purpose for which they are intended. In 
giving effect to this purpose, amendments pursuant 
to Rule 15, Federal Rules of Civil Procedure should 
be freely allowed avoiding delay or complete frus- 
tration of a determination of the case on the merits.”’ 


















See also: 


Smith v. Piper Aircraft Corp. (1955), 18 F. R. D. 
169; 
Fli-Fab Inc. v. United States (1954), 16 F. R. D. 
5933 
Copeland Motor Co. v. General Motors Corp. 
(C. A. 5., 1952), 199 F. 2d 566; 
Hirshhorn v. Mine Safety Appliances Co. (1951), 
‘a 101 F. Supp. 549, Aff’d (C. A. 3) 193 F. 2d 489. 


POINT II 


Oliver Gasch is not immune from suit in the civil 
action. 


The substance of Mr. Gasch’s argument is that his 
conduct has been ‘‘simply what he is empowered and re- 
quired to do in his official capacity’’; and that he is immune 
> from a civil suit against him for acts performed within 
the scope of his official duties. He cites a number of | 
authorities for that self-evident legal proposition, ignoring | 
the basic allegations in the proposed amended complaint | 
that his conduct was performed in an unconstitutional | 
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manner and that he acted outside his statutory authority. 
Not a single case cited by Mr. Gasch supports his plea of 
immunity against a suit based on such charges. 


For example, Larson v. Domestic & Foreign Corp., 337 
U. S. 682 supports the motion. That was frankly an action 
against the United States and it was not claimed that the 
War Assets Administrator had any personal knowledge of 
the subject matter of the suit. The complaint sought no 
judgment against the Administrator but rather sought 
‘‘relief against the administration for wrongs allegedly 
committed by subordinate officials in that administration’’. 
The Supreme Court, approaching the question whether the 
action was barred by the sovereign’s immunity from suit, 
said: 

‘‘Before answering that question it is perhaps 
advisable to state clearly what is and what is not 
involved. There is not involved any question of the 
immunization of Government officers against re- 
sponsibility for their wrongful actions. If those 
actions are such as to create a personal liability, 
whether sounding in tort or in contract, the fact that 
the officer is an instrumentality of the sovereign does 
not, of course, forbid a court from taking jurisdic- 

tion against him.’’ (p. 686) 


The court added: 


‘There may be, of course, suits for specific reliez 

against officers of the sovereign. * * * On a similar 

_ theory, where the officer’s powers are limited by 

statute, his actions beyond those limitations are con- 

_ sidered individual and not sovereign actions. The 

officer is not doing the business which the sovereign 

has empowered him to do or he is doing it in a way 

which the sovereign has forbidden. His actions are 

ultra vires his authority and therefore may be made 
the object of specific relief.* * * (p. 689) 


‘*A second type of case is that in which the statute 
or order conferring power upon the officer to take 
action in the sovereign’s name is claimed to be un- 
constitutional. Actions for habeas corpus against 
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a warden and injunctions against the threatened 
enforcement of unconstitutional statutes are familiar 
examples of this type. Here, too, the conduct against 
which specific relief is sought is beyond the officer’s 
powers and is, therefore, not the conduct of the 
sovereign.’’ (p. 690) 


Similar language appears in Cooper v. O’Connor, 69 
App. D. C. 100, 99 F. 2d 135 and Fay v. Miller, 87 App. 
D. C. 168, 183 F. 2d 986. : 


Many cases clearly support the civil suit against Mr. 
Gasch. 


Weinberg v. United States (C. A. 2, 1942), 126 F. 2d 
1004 is a pertinent case. That was a petition for the return 
of property illegally seized. The United States Attorney 
was one of the respondents although he had no control over 
the property sought, as he had given possession to agents 
of the F. B. I. The conduct complained of had been per- 
formed under a District Court order which had no validity 
in the district in which they had acted. The court granted 
the application, but said: 


‘‘Undoubtedly petitioner could replevy her prop- 
erty or seek damages for its conversion directly from 
these officers, and the cloak of officialdom would not 
have protected them as individuals acting illegally. 
Buck v. Colbath, 70 U. S. 334; Mitchell v. Harmony, 
54 U.S. 115. So, an official cloak here cannot hide an 
illegal act * * *.’? (p. 1008) 


That the victim of an illegal seizure may recover his prop- 
erty either by a civil suit or by summary application was 
held in an early case, Ex parte Craig, C. C. E. D. Pa., 6 
Fed. Cas. 710, No. 3321 at p. 711. 


See also the discussion of relevant constitutional ques- 
tions in United States v. Rumely, 345 U. S. 41, 56. 


Whether Mr. Gasch, in taking and stubbornly retaining 
possession of the appellant’s property without an order of 
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court or a warrant, has been acting legally and constitu- 
tionally will have to be determined in this litigation. The 
determination may be on questions of law or questions of 
fact or both. But in order that such questions may be 
determined, it is first necessary that Mr. Gasch be made a 
party to the action. The denial of such relief constitutes 
a pre-judgment of the issues without hearing the evidence. 


POINT III 


The appellant is entitied to the immediate return 
of his property. 


As early as 1886 in Boyd v. United States, 116 U. S. 
616, the Supreme Court announced the rule that no per- 
son may be compelled to produce his private papers to be 
used in evidence against him in a criminal case, and the 
ruling was predicated both upon the Fourth and Fifth 
Amendments. The action was for the forfeiture of prop- 
erty alleged to have been illegally imported. An order 
was made directing the defendant to produce an invoice 
to be used to prove the offense. Over objection, the defend- 
ant produced the invoice in obedience to the notice and it 
was admitted in evidence against him. The Supreme Court 
reversed the judgment upon the ground that the com- 
pulsory production of the invoice was unconstitutional. 


The majority opinion, by Bradley, J., reviewed the his- 
tory of the Fourth Amendment and the background of the 
amendment in English and colonial law. The opinion cited 
James Otis’s condemnation of writs of assistance in 1761 
which he had pronounced ‘‘ ‘the worst instrument of arbi- 
trary power, the most destructive of English liberty and 
the fundamental principles of law, that ever was found in 
an English law book;’ since they placed ‘the liberty of 
every man in the hands of every petty officer.’ 
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Mr. Justice Bradley quoted from the celebrated opinion 
of Lord Camden in Entick v. Carrington (1765), 19 How. 
St. Tr. 1029. Lord Camden said: 


‘Papers are the owner’s goods and chattels; they 
are his dearest property; and are so far from endur- 
ing a seizure, that they will hardly bear an inspec- 
tion; and though the eye cannot by the laws of Eng- 
land be guilty of a trespass, yet where private papers 
are removed and carried away the secret nature of 
those goods will be an aggravation of the trespass, 
and demand more considerable damages in that 
respect. Where is the written law that gives any 
magistrate such a power? I can safely answer, there 
is none; and therefore it is too much for us, without 
such authority, to pronounce a practice legal which 
would be subversive of all the comforts of society.”’ 


Judge Bradley asked: 


‘““Can we doubt that when the Fourth and Fifth 
Amendments to the Constitution of the United States 
were penned and adopted, the language of Lord Cam- 
den was relied on as expressing the true doctrine on 
the subject of searches and seizures, and as furnish- 
ing the true criteria of the reasonable and ‘unreason- 
able’ character of such seizures?”’ 


In Weeks v. United States, 232 U. S. 383, a conviction 
was reversed where the defendant’s papers were seized 
without a warrant after his indictment. The court said 
at pages 391-392: 


‘‘The effect of the 4th Amendment is to put the 
courts of the United States and Federal officials, in 
the exercise of their power and authority, under 
limitations and restraints as to the exercise of such 
power and authority, and to forever secure the 
people, their persons, houses, papers and effects, 
against all unreasonable searches and seizures under 
the guise of law . This protection reaches all alike, 
whether accused of crime or not, and the duty of 
giving to it force and effect is obligatory upon all 
intrusted under our Federal system with the enforce- 
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ment of the laws. The tendency of those who execute 
the criminal laws of the country to obtain convic- 

' tion by means of unlawful seizures and enforced con- 
fessions, the latter often obtained after subjecting 
accused persons to unwarranted practices destruc- 
tive of rights secured by the Federal Constitution, 

'should find no sanction in the judgments of the 

_ courts which are charged at all times with the sup- 
port of the Constitution and to which people of all 
conditions have a right to appeal for the maintenance 
of such fundamental rights.’’ 


The court held that the papers of the defendant should 
have been returned to him on his petition, saying: 


‘‘The right of the court to deal with papers and 
documents in the possession of the district attorney 
_ and other officers of the court, and subject to its 
_ authority, was recognized in Wise v. Henkel, 220 
U. S. 556, 55 L. Ed. 581, 31 Sup. Ct. Rep. 599. That 
| papers wrongfully seized should be turned over to 
the accused has been frequently recognized in the 
early as well as later decisions of the courts. 
1 Bishop, Crim. Proc. Sec. 210; Rex v. Barneti, 3 
Car. & P. 600; Rex v. Kinsey, 7 Car. & P. 447; 
United States v. Mills, 158 Fed. 318; United States 
v. McHie, 194 Fed. 894, 898’’ (p. 398) 


In Silverthorne Lumber Company, Inc. v. United States, 
251 U. S. 385, the defendant had been convicted of con- 
tempt of court for refusal to obey a subpoena. It seems 
that after Silverthorne and another had been arrested 
and while they were detained, representatives of the De- 
partment of Justice ‘‘without a shadow of authority went 
to the office of their company and made a clean sweep of 
all books, papers and documents found there.’’ On peti- 
tion the papers were returned but photographs and copies 
were retained by the District Attorney. Then a subpoena 
was issued to direct the production of the originals. It 
was for disobedience of that subpoena that the defendant 
had been convicted. The court, Mr. Justice Holmes writ- 
ing the opinion, reversed the conviction upon the ground 
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that as the very knowledge of the existence of the papers 
subpoenaed had been gained in violation of the Fourth 
Amendment, the subpoena was unconstitutional and void. 


In Federal Trade Commission v. American Tobacco 
Company, 264 U. S. 298, it was sought to compel the re- 
spondents to produce all of their records for inspection 
in connection with an investigation which the Commis- 
sion had been ordered by the Senate to make. The Supreme 
Court affirmed a judgment denying the petition. Mr. 
Justice Holmes, writing for the court, said at pages 305- 
306: 

‘Anyone who respects the spirit as well as the let- 
ter of the Fourth Amendment would be loath to 
believe that Congress intended to authorize one 
of its subordinate agencies to sweep all our tradi- 
tions into the fire (Interstate Commerce Commis- 
sion v. Brimson, 154 U. S. 447, 479), and to direct 
fishing expeditions into private papers on the possi- 
bility that they may disclose evidence of crime.’’ 


The court added: 


‘Tt is contrary to the first principles of justice to 
allow a search through all the respondents’ records, 
relevant or irrelevant, in the hope that something 
will turn up. * * * The analogies of the law do not 
allow the party wanting evidence to call for all 
documents in order to see if they do not contain it. 
** * Some evidence of the materiality of the papers 
demanded must be produced. Hale v. Henkel, 201 
U. S. 48, 77’? (p. 306). 


In Trupiano v. United States, 334 U. S. 699, it was 
held that even where contraband is seized in connection 
with an arrest, a warrant is needed or the seizure is 
unlawful as a violation of the Fourth Amendment. 


See also: 


Nelson v. United States, 93 App. D. C. 22, 208 F. 
2d 505, cert. den. 346 U. S. 827; 
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Weinberg v. United States (C. A. 2, 1942), 126 F. 
2d 1004; 

Gouled v. United States, 255 U. S. 298; 

McDonald v. United States, 335 U. S. 451; 

United States v. Jeffers, 342 U. S. 48; 

Irvine v. California, 347 U. S. 128. 


In all of the cited cases the virtue of the government’s 
position was that it was attempting, however overzeal- 
ously, to apprehend malefactors and to prevent or punish 
violations of the law. No such claim has been or can 
be made here. It would be difficult to imagine a more 
flagrant example of unconstitutional government persecu- 
tion of a citizen in utter disregard of the provisions of 
the Fourth Amendment than is presented by the facts of 
this case. For over four years one federal agency after 
another has seized and withheld the appellant’s papers. 
No claim has ever been made that the appellant’s writ- 
ings, correspondence, books and photographs constitute 
contraband or violations of the law. The appellant has 
not been indicted or charged with crime. He has simply 
had his papers seized and withheld from him without 
warrant or subpoena, without judicial action of any kind, 
and without any real attempt at justification, at least 
since the issuance of his import license over two years 
ago. 


Even if it had been alleged that the Grand Jury was 
inspecting the appellant’s papers, that would have no 
tendency to defeat the appellant’s petition. The Grand 
Jury has no right to inspect the appellant’s papers. The 
United States Attorney has no right to inspect them. 
Neither did the Internal Security Committee. The illegal 
seizure would taint an indictment if the Grand Jury were 
able to frame one, something it has not been able to do 
since receiving the papers sixteen months ago. 
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CONCLUSION 


The appellant should be permitted to file the pro- 
posed supplemental and amended complaint and issue 
a summons adding Oliver Gasch as a party defendant 
in the civil action. The application for return of the 
appellant’s property should be granted. Both of the 
orders appealed from should be reversed. 


Respectfully submitted, 


Miron H. Frrepman 
and 
JaMEs T. WRIGHT, 
Attorneys for Appellant. 
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QUESTIONS PRESENTED 


The appeal in No. 13,887 is taken from an order entered by 
the District Court denying appellant’s motion to amend his 
complaint (to which an answer had already been filed by ap- 
pellees) and to add the United States Attorney as a party de- 
fendant. Appellant had alleged that appellees had illegally 
seized his papers and retained them without right and appel- 
lant had sought a judgment declaring his ownership of such 
papers and decreeing their immediate return to him. The ap- 
peal in No. 13,980 is taken from an order entered by the Dis- 
trict Court denying appellant’s motion for return of his papers 
and to suppress such papers as evidence against him in any 
criminal proceeding. Such papers had been subpoenaed by the 
Grand Jury and have been and are presently required for the 
Grand Jury investigation into possible violations of the law by 
appellant. The papers comprise approximately 1500 docu- 
ments, many of which are in Chinese. No indictment has been 
returned against appellant. In the opinion of the appellees, 
the following questions are presented: 

1. Whether the denial by the District Court of appellant’s 
motion to amend his complaint and to add the United States 
Attorney as a party defendant completely disposed of the ap- 
pellant’s cause of action and was a final and appealable order? 

2. Whether the District Court abused its discretion by deny- 
ing appellant’s motion to amend his complaint and to add the 
United States Attorney as a party defendant, when such pro- 
posed amended complaint failed to state a justiciable claim 
against the proposed defendant? 

3. Whether the District Court erred in denying appellant’s 
motion for the return of his papers and the suppression of such 
papers as evidence against him in any criminal proceeding, 
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when such papers were required for a Grand Jury investigation 
into possible law violations by appellant, when no indictment 
had been returned against appellant, and when appellant al- 
leged in his motion that his papers had been unlawfully seized 
from the Treasury Department which was “holding the plain- 
tiff’s [appellant’s] said property [his papers] for the plaintiff 
and had after investigation and consideration issued to the 
petitioner [appellant] an import license therefor’’? 





Counterstatement of the Case 
Constitutional Provisions and Rules Involved 
Summary of Argument 
Arguments: 
I. Appellant May Not Obtain Review in No. 13,887 of the 
District Court’s Order Denying His Motion to Amend 
His Complaint and to Add the United States Attorney as 
a Party Defendant Since Such Order Is Interlocutory and 
Not Final Because Such Order Does Not Completely Dis- 
pose of His Civil Action Seeking a Judgment That He Is 
Entitled Forthwith to Papers Held by the Grand Jury-_-_- 
Il. The District Court’s Denial of Appellant’s Motion to Amend 
His Complaint and to Add a Party Defendant Was Not 
an Abuse of Its Discretion Because the Proposed Amended 
Complaint Failed to State a Justiciable Claim against the 
Proposed Defendant 
III. The District Court Correctly Denied Appellant’s Motion for 
Return of His Papers and to Suppress Them As Evidence 
against Him Because Appellant Failed to Show That His 
Papers Had Been Unlawfully Seized by Federal Officials 
and That Equitable Considerations Required the Fore- 
stalling of the Grand Jury’s Investigation of 1,500 Doc- 
uments Many of Which Require Translation 


TABLE OF CASES 


Benes v. Canary, 224 F. 2d 470 (6th Cir. 1955) 
Caterpillar Tractor Co. v. International Harvester Co., 120 F. 2d 82 
(2nd Cir. 1941) 
Centracchio v. Garrity, 198 F. 2d 382 (1st Cir. 1952) 
Chieftan Pontiac Corp. v. Julian, 209 F. 2d 657 (1st Cir. 1954) 
Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541 (1949) 15 
Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 2d 135 (1938), cert. 
denied 305 U. S. 643 (1938) 20 
Curacao Trading Co. v. Federal Ins. Co., 137 F. 2d 911 (2nd Cir. 1943)_ 14, 18 
Davis v. United States, 138 F. 2d 406 (5th Cir. 1943), cert. denied 321 
U. 8. 775 (1944) 
Fay v. Miller, 87 U.S. App. D. C. 168, 183 F. 2d 986 (1950) 
Ex Parte Fuller, 262 U.S. 91 (1923) 





IV 


Goodyear Tire and Rubber Co. v. Overman Cushion Tire Co., 66 F.2d Paze 


BE CGPRT (OTL LING SSS enema ttn ane anc nan cer nae ere mk ae an 
Hale v. Henkel, 201 U.S. 43, 71 (1906)--...---------------------- 
Hancock Oil Co. v. Universal Oil Products Co., 120 F. 2d 959 (9th Cir. 

7s Me aa st te le 


LY 9 elt an a Sa ar mm ae le Ene nln ent a ane as a a 
Homan Mfg. Co. v. Russo, 233 F. 2d 547 (7th Cir. 1956)..........-. 
Johnson v. United States, 228 U. S. 457 (1913)------..-----.----.--- 
Kulesza v. Blair, 41 F. 2d 439 (7th Cir. 1930)_.----------------- 
Larson v. Domestic & Foreign Corp., 337 U. S. 682 (1949)--.-------_ 
Laughlin v. Garnett, 78 U. S. App. D. C. 194, 138 F. 2d 931 (1943)-. 
Ledbetter v. Farmer’s Bank & Trust Co., 142 F. 2d 147 (4th Cir. 1944)_ 
Leiter Minerals v. United States, 224 F. 2d 381 (5th Cir. 1955), modified 

on other grounds, 352 U. S. 220 (1956) .----------...-...-.....-- 
Loew’s Drive In Theatres v. Park In Theatres, 174 F. 2d 547 (1st Cir. 

SD a annie nc pa ot aR arnt a nt nae 
Marranzano v. Riggs National Bank, 87 U.S. App. D. C. 195, 184 F. 

DRS AON COBO ne a ee ee ae 
Massei v. United States, 295 Fed. 683 (4th Cir. 1924)...---.-----__- 
McAfee v. Gray, 201 F. 2d 109 (9th Cir. 1953)..........--.----.--.- 
Pang-Tsu Mow v. Republic of China, 91 U.S. App. D. C. 324, 201 F. 2d 

OD CE essere recat eestsleeremrenieerenios es maces oat enpscatensententonen tentourerourectenoviesiovrezem rere 
Nardone v. United States, 308 U. S. 338 (1939).-.-.----------------- 
Nelson v. United States, 93 U.S. App. D. C. 14, 208 F. 2d 505 (1953). 
Perlman v. United States, 247 U.S. 7 (1918)-.-.-.------------------ 
Peterson Steele v. Seidmon, 188 F. 2d 193 (7th Cir. 1951)-..-.....---- 
Rigby v. United States, — U.S. App. D. C. —, — F. 2d — (No. 13,840, 

Co NG Te DS la el ae SS Ee a ee 
Schauble v. United States, 40 F. 2d 363 (8th Cir. 1930).........-----. 
Schwimmer v. United States, 232 F. 2d 855 (8th Cir. 1956)_-..-...___ 
Sheridan Wyoming Coal Co. v. Krug, 83 U. S. App. D. C. 162, 168 F. 

IATL ACES aie gaia A lien a ee hn em 
Sheridan Wyoming Coal Co. v. Krug, 84 U. S. App. D. C. 288, 172 F. 

2d 282 (1949), rev’d on other grounds 338 U. S. 621 (1950).---..--- 
State of Arizona v. Hobby, 94 U. S. App. D. C. 170, 221 F. 2d 498 


Stephens v. Reid, 121 F. 2d 696 (3d Cir. 1944)_...-...------ 
Stroud v. United States, 251 U.S. 15 (1919)_---------------------- 
Truth Seeker Co. v. Durning, 147 F. 2d 57 (2d Cir. 1945)_.-..-.-_-- 
United States ex rel Brensilber v. Bausch & Lomb Optical Co., 131 F. 

SI IG i LOA enters emeeresetreverenctersieceemeenateeeieee ames 
United States v. McWilliams, 82 U. S. App. D. C. 259, 163 F. 2d 695 


United States v. Profaci, 124 F. Supp. 141 (E. D. N. Y. 1954)___-_.. 
Uniied States v. Smyth, 104 F. Supp. 283 (N. D. Calif. 1952)_......-- 
United States v. Thompson, 251 U.S. 407 (1920)_-.---------_-- le 
United States v. Walker, 190 F. 2d 481 (2d Cir. 1951).......-.______ 
Virginia Land Co. v. Miami Ship Bldg. Co., 201 F. 2d 508 (5th Cir. 


14 


v 


Wilson v. United States, 218 F. 2d 754 (10th Cir. 1955) 
Youpe v. Moses, 94 U. S. App. D. C. 21, 213 F. 2d 613 (1954) 


OTHER REFERENCES 


62 Stat. 910, as amended, 28 U. S. C. § 507 (a) (1) 
28 U.S. C. § 1292 (1) 

18 U.S. C. § 957 

19 U.S. C. § 1305 

22 U.S. C. § 611 

28 U.S. C. § 2463 








Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,887 


WILLIAM HINTON, APPELLANT 
Vv. 


JAMES OQ. EASTLAND, ET AL., APPELLEE 


No. 13,930 


WILLIAM HINTON, APPELLANT 
Vv. 
UNITED STATES oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The appellant, William H. Hinton, is a 38 year old citizen of 
the United States and a resident of Vermont (J. A. 2). He 
occupies himself with lecturing and public speaking (Ex. G, 
p. 1749, 17667). He graduated from Cornell University in 1941 
with a degree in agriculture (Ex. G, p. 1749). After one year’s 
service as farm manager at the Putney School, Putney, Ver- 


2 Exhibits were filed in the District Court on April 5, 1956, by appellee 
in opposition to appellant’s motion for preliminary injunction. The exhibits 
in original form are a part of the record on appeal. 


(1) 
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mont, appellant was drafted (Ex G, pp. 1749-1750). At first, 
appellant was a.conscientious objector. Later, he applied for 
military service but was rejected for a physical disability and 
returned to his duties as farm manager. In the summer of 
1945 appellant obtained employment with the Office of War 
Information as a “propaganda analyst” and was sent to China. 
(Ex. G, p. 1750). Hinton credited the fact that he had worked 
as a reporter for a Japanese newspaper in 1937, prior to attend- 
ing college, as enabling him to enter the field of propaganda 
(Ex. G, p. 1750, 1754). In China, appellant analysed and 
summarized Japanese propaganda and, later, he conducted a 
mobile movie-showing team through some of the provinces. 
Several months after World War II ended, appellant returned 
to the United States and was released by the Office of War 
Information. (Ex. G, p. 1753). 

In the summer and fall of 1946, appellant worked in the 
Northeast as an organizer for the Farmer’s Union (Ex. G, p. 
1754). In 1947, Hinton went to China as a member of the 
Church of the Brethren Service Commission Tractor Unit 
which was a part of the UNRRA relief program. He received 
his expenses but no pay from UNRRA (Ex. G, p. 1756, 1761, 
1812). He was on the Chinese mainland from 1947 to 1953 
and worked in both Nationalist and Communist areas. He 
trained students in the operation and care of tractors and com- 
bines and in the care of dairy cattle. During these years, 
Hinton traveled 2,000 miles, east and west, and 1,000 miles, 
north and south throughout China. He learned to speak and 
read Chinese (Ex. G, p. 1756). UNRRA withdrew in 1950 
and Hinton was employed at $75.00 a month by the Border 
Region Government (Ex. G, p. 1759, 1761). This government 
ruled four provinces in North China and its leading political 
party was the Communist Party (Ex. G, p. 1762). Itisa 
branch of the Peoples’ Republic of China, or the Government 
of China (Ex. G, p. 1766). 

In 1953, appellant obtained a Chinese exit permit, left his 
wife and daughter in Peking (where to the best of his know]l- 
edge they reside today and are under no detention or restraint), 
and entrained to Moscow (Ex. G, p. 1765, 1766, 1778). Hinton 
proceeded to Prague where an American passport was issued 





3 


to him (Ex. G, p. 1779). He flew from Prague to London and 
sailed from London to Quebec (Ex. G, p. 1778). 

In August, 1953, appellant entered the United States from 
Canada (J. A. 3). Appellant attempted to bring into the 
United States at Newport, Vermont, a duly designated port of 
entry, a footlocker which he had shipped to the United States 
some time prior thereto (J. A. 3, 14; R. 49). This footlocker 
contained 1,500 documents. Robert Morris, Chief Counsel to 
the Internal Security Subcommittee of the Committee on the 
Judiciary of the United States Senate, characterizes the docu- 
ments as follows: “These include large quantities of Chinese 
Communist propaganda, as well as photographs and corre- 
spondence throwing considerable light on the acts of Americans 
friendly to the Communist regime in China, at a time when 
armed forces of that regime were waging war against the 
United States forces in Korea.” (R. 52.) Upon receiving 
information as to the character of the contents, the agents of 
appellee Humphrey (officials in the Customs Bureau) retained 
the footlocker for examination into whether the importation 
of its contents violated the law. Among the statutory pro- 
visions thought to have been possibly violated by the at- 
tempted importation were 18 U.S. C. § 957, 19 U.S. C. § 1305 
and 22 U.S. C. §611. (R. 50.) Appellant demanded the 
return of the documents but appellee Humphrey’s agents re- 
fused such demand (J. A.3, 14). 

On July 27, 1954, appellant was subpoenaed to appear and 
did testify before the Internal Security Subcommittee of the 
Subcommittee on the Judiciary of the United States Senate, 
hereinafter referred to as the Subcommittee. The Subcom- 
mittee was investigating “Interlocking Subversion in Govern- 
ment Departments” with particular reference to the “Activities 
of United States Citizens in Red China” (Ex. G). In May, 
1955, the Subcommittee requested the Department of Treasury 
to allow it to examine the contents of the footlocker in connec- 
tion with its legislative inquiry (R. 5¢). The Customs 
Bureau of the Treasury Department turned over the locker to 
representatives of the Subcommittee without the consent of the 
appellant (R. 50; J. A. 3, 14). Subcommittee counsel Mor- 
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ris concluded that although a good part of the material was in 
Chinese which had to be carefully translated and although 
individuals in the photographs remained to be identified, the 
documents did furnish the Subcommittee with important new 
information concerning the identity and activities of American 
citizens working for the Communists in China during the late 
1940’s and up to the present (R. 53). 

There were found in the locker photographs relating to the 
activities of Americans at the Asian and Pacific Peace Con- 
ference, described by the Subcommittee’s counsel as an “instru- 
ment of worldwide Communist propaganda,” and documents 
indicating to the Subcommittee that the United States was 
repeatedly denounced by delegates to the Peace Conference 
who professed to be speaking for the American people (Ex. 
C). Partly as a result of discovery of a photo in appellant’s 
locker, the Subcommittee was able to call one Schuman before 
it as'a witness (Ex. B). Also found in the footlocker was a 
mimeographed copy of an article apparently written by Joan 
Hinton, appellant’s sister, and published in People’s China in 
the January, 1953 issue (Ex. E). In the article, Miss Hinton 
describes hearing in Peking, China, the broadcast confessions 
of four American airmen to having been on “germ-bombing” 
missions, to having dropped “germ bombs”, to having been 
lectured and briefed on germ warfare and to having been or- 
dered by the United States Government to drop germ bombs. 
The Subcommittee reported that these confessions were later 
repudiated by the four officers as having been made under ex- 
treme duress. Miss Hinton concludes her article with an 
appeal to all physicists in the United States who are work- 
ing on the atomic bomb which has caused so much destruc- 
tion to consider carefully what they are doing (Ex. E). 
Appellant appeared before the Subcommittee on March 6, 7, 
and 8, 1956, and testified. On March 6, he stated to the Sub- 
committee that after careful inspection he was unable to iden- 
tify the footlocker as the one that he had shipped from China 
to the United States (R. 53). 

On March 19, 1956, appellant filed in the District Court a 
complaint in which he named the Secretary of the Treasury 
and the nine Senators of the Subcommittee as defendants 
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(J. A.2). Appellant alleged that defendant Humphrey, by his 
agents, had wrongfully and unlawfully seized his papers, that 
the defendant Senators had received his papers from defend- 
ant Humphrey with full knowledge that the papers were his 
and that they had no right to them, that the amount in con- 
troversy exceeded $3,000.00, and that the defendants, acting 
under color of authority of the United States, had deprived 
him of property without due process in violation of the Fifth 
Amendment, had seized his papers without a warrant or any 
justification in violation of the Fourth Amendment and, there- 
by, had abridged his freedom of speech and of the press in 
violation of the First Amendment (J. A. 3, 4). Appellant 
prayed for a judgment: declaring that he owned and was en- 
titled to immediate possession of the papers, books and docu- 
ments seized; permanently enjoining the defendants from 
withholding his property from him; and, permanently enjoin- 
ing the defendants from copying, reproducing, publicizing or 
in any way making use of his property or the copies thereto- 
fore made of his property (J. A. 4,5). Simultaneously with 
the filing of his complaint, appellant filed a motion for prelim- 
inary injunction supported by a personal affidavit in which he 
incorporated the allegations of the complaint (J. A.5,6). Ap- 
pellant asked in his preliminary injunction motion that during 
the pendency of his action the defendants be enjoined from 
withholding his property from him and be enjoined from copy- 
ing, reproducing, publicizing or making use of his property or 
the copies theretofore made of his property (J. A. 5). 

On April 5, 1956, the United States Attorney appeared on 
behalf of the defendants and filed an Opposition to Motion for 
Preliminary Injunction, supported by affidavits of the Acting 
Secretary of the Treasury and of the Chief Counsel to the Sub- 
committee and by exhibits attached thereto (J. A. 6, R. 49- 
54). On June 8, 1956, an answer was filed on behalf of appel- 
lees which raised the defenses that: the complaint failed to 
state a claim upon which relief might be granted; the court 
lacked jurisdiction over the subject matter of the complaint in 
that the relief sought would be an interference with the legisla- 
tive function; that the appellees’ actions complained of by 
appellant were in compliance with the laws and the Constitu- 
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tion of the United States; and, that the suit instituted by ap- 
pellant was against the official actions of the appellees “acting 
under color and authority of the United States” and therefore 
was in effect a suit against the United States to which the 
United States had not consented (J. A. 12-13). Appellees spe- 
cifically averred: that the contents of the footlocker had been 
delivered by the Treasury Department to a representative of 
the Subcommittee for the Subcommittee’s use in connection 
with a legislative inquiry (J. A. 14); that the appellant’s de- 
mands to the Subcommittee for the return of his papers were 
oral demands made at public hearings of the Subcommittee 
and “that at the time of each demand plaintiff [appellant] re- 
fused to identify the footlocker or any of the papers therein 
specifically as his property” (J. A. 15); and, that on May 28, 
1956, after the termination of the Subcommittee’s use of the 
footlocker and its contents they were turned over by the Sub- 
committee to the United States Attorney for the District of 
Columbia “with a request that said material be investigated 
with a view to determining whether the importation of these 
materials was contrary to any laws of the United States.” 
(J. A. 13, 15). 

On June 26, 1956, appellant filed a motion for leave to amend 
his complaint and to add Oliver Gasch, the United States At- 
torney, as a party defendant and for a further order enjoining, 
pendente lite, all defendants, together with the proposed de- 
fendant, from disposing of or using in any way the articles 
mentioned in the complaint (J. A. 16). The complaint, as 
sought to be amended, contained the additional allegations: 
that the defendant Senators had wrongfully and unlawfully de- 
livered appellant’s papers to the United States Attorney al- 
though they knew that appellant alone was entitled to posses- 
sion, and that defendant Oliver Gasch had retained the papers 
without right or authority and with full knowledge that such 
papers were the property of the appellant and that none of the 
defendants had had any right, title or claim to such papers 
(J. A. 20). The prayer for relief in the amended complaint 
sought judgment directing the forthwith surrender of appel- 
lant’s papers to the appellant and the award of damages result- 
ing from the defendants’ conduct (J. A. 12). 
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On July 20, 1956, the United States Attorney filed an Op- 
position to Motion to Amend Complaint and to Add Party 
Defendant (J. A. 25). In such opposition it was urged that 
since amending the original complaint and adding a party de- 
fendant were within the discretion of the court pursuant to 
Rules 15 and 21 of the Federal Rules of Civil Procedure (J. A. 
25), and since the amended complaint failed to state a claim 
against the United States Attorney, the appellant’s motion 
should be denied (J. A. 32). On March 4, 1957, the United 
States Attorney filed a personal affidavit (J. A. 32), in which 
he stated: that the footlocker and its contents had been de- 
livered to him by the Subcommittee with instructions to in- 
vestigate the material with a view to determining whether any 
statute of the United States had been violated (J. A. 33); 
that the Grand Jury had subpoenaed the footlocker and its con- 
tents from him on May 29, 1956 (J. A. 33); that the footlocker 
and its contents had been transferred from this Grand Jury 
to a second Grand Jury pursuant to a subpoena issued by the 
latter Grand Jury on October 12, 1956 (J. A. 33, 35, 36); that 
the material contained in the footlocker “is now required and 
will be required in the presentation of the matter being investi- 
gated by the Grand Jury” (J. A. 33); that “the Grand Jury 
investigation has not been completed because of the necessity 
for the further study and evaluation of evidence to be pre- 
sented to the Grand Jury and for the presentation of such evi- 
dence in the future” (J. A. 34); that “the contents of the said 
footlocker have been, are being and will be examined for the 
purpose of carrying out the Grand Jury investigation” 
[into possible violations of 22 U.S. C. §§ 61-621] (J. A. 34, 
35); and, that “in any event the contents of the footlocker 
appear to be matter contraband in character and that with 
leave of this Court [the United States District Court], he will 
promptly, upon completion of the Grand Jury investigation, if 
no indictment is returned, forward the footlocker and its con- 
tents, pursuant to the requirements of existing law, to the im- 
pounding authority for return to the place in Vermont where 
the said footlocker and contents were originally impounded by 
officers of the United States Government.” (J. A. 34). 
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On March 12, 1957, the appellant’s motion for leave to amend 
his complaint and to add Oliver Gasch as a party defendant 
came on for hearing before the United States District Court. 
The District Court entered an order in which it stated (J. A. 
36): 

“TT APPEARING to the Court that an answer had been 
previously filed herein, thereby rendering such relief dis- 
cretionary with the Court, and 

Ir FUTHER APPEARING that the complaint herein as 
well as the proposed amended complaint fail to state a 
justiciable claim as to the proposed defendant, Oliver 
Gasch, it is this 12th day of March 1957 

Orperep that plaintiff’s [appellant’s] motion be and 
the same hereby is denied.” 


On April 11, 1957, appellant took an appeal from this Order, 
which appeal was docketed in this Court under No. 13,887. 

On March 18, 1957, appellant filed in the District Court a 
Motion for Return of Property and/or to Suppress Evidence. 
Therein, appellant moved the court to direct “that certain 
property of which he is the owner be returned to him, and that 
it be suppressed as evidence against him in any criminal pro- 
ceeding”. (J.A.38). Appellant alleged that his property had 
been unlawfully seized and taken in or about May, 1955, by 
employees of the Subcommittee from customs agents of the 
Treasury Department in Washington, D. C. without a warrant 
and without his knowledge or consent. Appellant alleged in 
his Motion that the Treasury Department was “at that time 
and place holding the plaintiff’s said property for the plaintiff 
and had after investigation and consideration issued to the 
petition an import license therefore.” (J. A. 38). Appellant 
stated in his Motion that his property had been delivered to 
Oliver Gasch by the Subcommittee to investigate and to de- 
termine whether its importation had violated any statute of 
the United States and that the United States Attorney had sub- 
mitted his property to successive Grand Juries in an effort to 
ascertain whether such property contained evidence of crim- 
inal conduct (J. A. 39). Appellant alleged that his property, 
which he described in a schedule annexed to his Motion, had 
been seized against his will and without a warrant and was 


9 


being withheld against his will and without a warrant (J. A. 
39). In the annexed schedule describing his property were 
books and pamphlets, inter alia, entitled (1) “United Nation’s 
POW’s in China” (J. A. 40), (2) “The Case Against The 
United States Germ Warfare Criminals, special supplement” 
(J. A. 40), and, (3) “China Accuses!—speeches of the Special 
Representative, Central People’s Government of the People’s 
Republic of China at the United Nations” (J. A. 41). In the 
annexed schedule describing appellant’s property were posters, 
inter alia, captioned (1) “Anti-American Imperialism, Sign the 
Patriotic Pledge”, which depicts people lining up to sign at 
a table, near which is a placard entitled “Resist American- 
Aid Korea—Support the Patriotic Pledge. Obey the Patriotic 
Pledge”, and (2) captioned “Beat Out the War Flame. Save 
the Peace’, which depicts 2a woman with a child on her back 
and a little girl by the hand raising an arm in defiance at the 
sky. In the background, towns are shown burning and a 
plane, with “U. S.” on its wings, is diving (J. A. 47). 

On March 21, 1957, the United States Attorney filed an Op- 
position to Motion for Return of Property, in which it was 
urged that appellant’s claim was res judicata and that appel- 


lant’s motion be denied (J. A. 52-53). On April 11, 1957, the 
District Court after hearing denied appellant’s motion for re- 
turn of property and appellant took an appeal from this order 
of denial (J. A. 56). Such appeal is docketed in this Court 
under No. 13,930. This Court consolidated the two appeals 
filed by appellant for the purpose of briefing and argument. 


CONSTITUTIONAL PROVISIONS AND RULES 
INVOLVED 


The Fourth Amendment provides: 


“The right of people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the 
place to be searched and the persons or things to be 
seized.” 
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The Fifth Amendment provides in pertinent part: 
“* * * nor shall any person * * * be deprived of life, 
liberty or property, without due process of law * * *” 


Federal Rule of Civil Procedure 15 (a) provides in pertinent 
part: 

“A party may amend his pleading once as a matter 
of course at any time before a responsive pleading is 
served * * * Otherwise a party may amend his plead- 

ing only by leave of court or by written consent of the 
adverse party; and leave shall be freely given when 
justice so requires * * *” 


Federal Rule of Civil Procedure 19 (b) provided in pertinent 
part: 

“When persons who are not indispensable, but who 
ought to be parties if complete relief is to be accorded 
between those already parties, have not been made par- 
ties and are subject to the jurisdiction of the court as to 
both service of process and venue and can be made par- 

ties without depriving the court of jurisdiction of the 
parties before it, the court shall order them summoned 
to appear in the action * * *” 


Federal Rule of Civil Procedure 21 provides in pertinent part: 


“* * * Parties may be dropped or added by order 
of the court on motion of any party or of its own ini- 
tiative at any stage of the action and on such terms as 

' are just. Any claim against a party may be severed 
and proceeded against separately.” 
Federal Rule of Criminal Procedure 6 provides in pertinent 
part: 

“(a) Summoning the Grand Juries. The court shall 

_ order one or more grand juries to be summoned at such 
times as the public interest requires. 


aa * * + * 
(g) Discharge and Excuse. A grand jury shall serve 
until discharged by the court but no grand jury may 
serve more than 18 months. The tenure and powers 
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of a grand jury are not affected by the beginning or 
expiration of a term of court.” 


Federal Rule of Criminal Procedure 41 (e) provides in perti- 
nent part: 


“A person aggrieved by an unlawful search and seiz- 
ure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant * * * The judge shall 
receive evidence on any issue of fact necessary to the 
decision of the motion. * * * The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing * * * but the court in its discretion 
may entertain the motion at the trial or hearing.” 


Federal Rule of Criminal Procedure 48 (b) provides in perti- 
nent part: 


“Tf there is an unnecessary delay in presenting the 
charge to a grand jury * * * or if there is unnecessary 
delay in bringing a defendant to trial, the court may 
dismiss the indictment * * *” 


SUMMARY OF ARGUMENT 


1. The District Court’s order denying appellant’s motion 
to amend and to add the United States Attorney as a party 
defendant was not final and appealable because it did not 
completely dispose of appellant’s cause of action. Appellant’s 
cause of action remained undisposed of because the District 
Court has not yet determined whether appellant’s property 
had been unlawfully taken from him by appellees and 
whether appellant was entitled to immediate possession. In 
the event that appellant obtains judgment the absence of the 
United States Attorney as a party defendant will not affect 
the enforcement of such judgment. The appellant’s papers 
are in the custody of the Grand Jury which is an adjunct of 
the District Court and subject to its orders. 
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2. A district court is empowered under the Federal Rules 
of Civil Procedure to grant or deny in its discretion applica- 
tions to amend pleadings and to add parties. The granting 
or denying of such motions will be reversed only upon a show- 
ing of abuse of discretion. The denial by a district court of 
2 motion to amend a complaint because the proposed amended 
complaint does not state a cause of action is not an abuse 
of discretion. The District Court denied appellant’s motion 
to amend his complaint and to add the United States Attorney 
as a party defendant because the proposed amended complaint 
did not present a justiciable claim against the proposed de- 
fendant. The United States Attorney is immune from suit 
unless he acts beyond his statutory authority. The proposed 
amended complaint alleged generally that the proposed de- 
fendant had deprived appellant of his papers without due 
process in violation of the fifth amendment and had illegally 
seized appellant’s papers in violation of the fourth amend- 
ment. The proposed amended complaint alleged specifically 
that the proposed defendant had received appellant’s papers 
from the Subcommittee and retained them as against appel- 
lant’s request for their return. The United States Attorney’s 
reception and retention of appellant’s papers for use in the 
Grand Jury investigation were pursuant to his statutory duty 
and within his statutory authority. At most, appellant’s pro- 
posed amended complaint could be deemed to have alleged 
only that the United States Attorney exercised his statutory 
authority in an erroneous manner. Such an allegation is not 
sufficient to state a justiciable claim against the United States 
Attorney and the motion to amend the complaint was prop- 
erly denied. 

3. The District Court correctly denied appellant’s motion 
for return of property and to suppress such property as evi- 
dence against him in any criminal proceeding because (1) his 
motion showed that the alleged illegal seizure by the Sub- 
committee had been not from appellant but from the Treasury 
Department to whose custody the property had been volun- 
tarily turned over by appellant and (2) his motion showed no 
equitable considerations sufficient to compel the District Court 
at the pre-indictment stage of the case to foreclose the use of 
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appellant’s papers (consisting of 1500 documents, many of 
which are in Chinese) by the Grand Jury in its investigation 
into possible violations of law by appellant. 


ARGUMENT 
I 


Appellant May Not Obtain Review in No. 13,887 of the District 
Court’s Order Denying His Motion to Amend His Complaint 
and to Add the United States Attorney as a Party Defend- 
ant Since Such Order Is Interlocutory and Not Final Be- 
cause Such Order Does Not Completely Dispose of His Civil 
Action Seeking a Judgment That He Is Entitled Forthwith 
to Papers Held by the Grand Jury 


The procedural sequence of events which culminated in the 
appeal in No. 13,887 is as follows. Appellant brought action 
in the District Court against the then Secretary of the Treasury, 
George M. Humphrey, and the then nine members of the Sub- 
committee (J. A. 2). Appellant alleged in substance that 
the defendants, who are the appellees, had obtained, acting by 
and through their agents, his personal papers by means of an 
illegal search and seizure in violation of the fourth amend- 
ment and that the appellees had deprived him of his personal 
papers without due process of law in violation of the fifth 
amendment (J. A. 2-4). Appellant sought in substance a 
judgment declaring his ownership of the papers and decreeing 
their return to him forthwith (J. A. 4-5). The United States 
Attorney answered on behalf of the appellees and averred, 
inter alia, that the papers had been turned over to him for 
investigation into the possibility that their importation by ap- 
pellant into the United States had violated the law (J. A. 13). 
By affidavit the United States Attorney showed that appel- 
lant’s papers were in the custody of the Grand Jury (the 
United States Attorney retained physical possession) which 
had obtained them under subpoena for the purpose of in- 
vestigation (J. A. 33-35). Appellant then sought to file an 
amended complaint and to add the United States Attorney 
as a party defendant in the pending suit (J. A. 17). The only 
substantial amendment which appellant sought to make in his 
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complaint was that the United States Attorney retained his 
papers and refused to return them (J. A. 20). The District 
Court denied appellant’s motion (J. A. 36). Appellant did not 
prosecute his pending action any further but rather brought an 
appeal from the District Court’s denial (J. A. 37). 

It is well established that denials of motions to amend plead- 
ings already filed and that denials of motions to add or substi- 
tute parties are not final and appealable orders. They are, 
with one exception noted hereinafter, interlocutory orders and 
appellate courts will not review them. Hancock Oil Co. v. 
Universal Oil Products Co., 120 F. 2d 959 (9th Cir. 1941) 
(order denying motion to amend answer); Goodyear Tire and 
Rubber Co. v. Overman Cushion Tire Co., 66 F. 2d 361 (6th 
Cir. 1933) (order denying motion to amend answer); Kulesza 
v. Blair, 41 F. 2d 439 (7th Cir. 1930) (order denying motion to 
amend complaint); McAfee v. Gray, 201 F. 2d 109 (9th Cir. 
1953) ‘(order denying motion to amend motion); Virginia 
Land Co. v. Miami Ship Building Co., 201 F. 2d 508 (5th Cir- 
1953) (order denying motion to substitute party under 
F. R. C. P. 25 (c)). See also, Curaco Trading Co. v. Federal 
Ins. Co., 137 F. 2d 911, 914 (2d Cir. 1948) (court denominates 
order denying motion to add a party defendant as an inter- 
mediate order). 

The rationale of these cases is that denials of motions to 
amend and to add parties are not dispositive of the actions 
involved and are, therefore, not final and appealable orders. 
Indeed, this Court has said that “the complete disposition 
of an action is the sine qua non for the finality of a de- 
cision.” Youpe v. Moses, 94 U. S. App. D. C. 21, 23, 213 
F. 2d 613 (1954). The one exception to the general rule laid 
down by the cases cited above is that the denial of a motion to 
amend a pleading is final and, consequently, appealable when 
it terminates the litigation in a district court, or, in other words, 
when a denial completely disposes of a case, it thus becomes 
@ final order. See Peterson Steele v. Seidmon, 188 F. 2d 193, 
194 (7th Cir. 1951). 

Appellant seeks to bring himself within this exception by 
arguing that his cause of action “is completely frustrated by 
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the absence of Mr. Gasch [the United States Attorney] as 
a defendant” (Br. at 7). This is not so. The absence of Mr. 
Gasch as a defendant does not affect appellant’s suit in any 
way. Appellant alleged that his property was illegally seized 
by agents of the Secretary of the Treasury and of the Sub- 
committee. It is not alleged that Mr. Gasch was involved. 
He has acted merely as a conduit between the Subcommittee 
and the Grand Jury. The issue whether appellant had been 
unlawfully dispossessed of his papers was joined in the Dis- 
trict Court by way of appellant’s allegations and the appellees’ 
denials and specific averments. This issue must be deter- 
mined by the District Court before appellant can bring an 
appeal. In the present posture of this case there is no final 
order in existence which appellant may appeal. The Supreme 
Court, in discussing what kinds of orders are appealable from 
a district court to a court of appeals, has stated that any 
district court decision which is tentative, informal, or incom- 
plete is not appealable. So long as the matter in the District 
Court remained open, said the Supreme Court, or unfinished, 
or inconclusive, the appeal would not lie. See Cohen v. Bene- 
ficial Industrial Loan Corp., 337 U.S. 541, 546 (1949). Cer- 
tainly, the order sought to be appealed by appellant in No. 
13,887 had left his case incomplete and inconclusive. The 
question whether there had been an unconstitutional search 
and seizure or a taking of appellant’s property without due 
process remains open for decision by the District Court. 
Appellant also argues that in order for any judgment which 
he may obtain as a result of his action to be effective Mr. 
Gasch, the United States Attorney, must be a party defendant 
(Br. at 7-8). Possession of the papers is legally vested in the 
Grand Jury (J. A. 33-35). If appellant obtains an adjudi- 
cation that he is entitled to the papers, the judgment may be 
easily enforced. The Grand Jury is an adjunct of the court 
and subject to control by the court. Schwimmer v. United 
States, 232 F. 2d 855, 860 (8th Cir. 1956); United States v. 
Smyth, 104 F. Supp. 283, 292 (D. C. N. D. Calif. 1952). It 
must comply with a judgment declaring appellant’s ownership 
of the papers and decreeing their immediate return to him. 
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The absence of Mr. Gasch as a party defendant is wholly 
immaterial to the successful prosecution of appellant’s suit. 

Appellant’s Jurisdictional Statement, contained in his brief 
at pp. 1-2, has not been overlooked in the formulation of the 
argument set forth hereinbefore on behalf of the appellees. 
Appellant states that the District Court order from which he 
appeals in No. 13,887, not only denied his motion to amend 
his complaint and to add the United States Attorney as a 
party defendant but also denied an injunction restraining the 
appellees from disposing of or dealing with his property. Ap- 
pellant did seek in one and the same motion an order granting 
leave to amend his complaint and to add Mr. Gasch as a party 
defendant and an order enjoining the defendants, pendente 
lite, from disposing of the papers or using them in any way 
(J. A. 16). The District Court in its order of March 12, 1957, 
did deny appellant’s entire motion (J. A. 36). Appellant 
states in his Jurisdictional Statement, “[T]he denial of in- 
junctive relief is appealable under Section 1292, subdivision 
(1) [28 U.S. § 1292 (1)].” (Br. at2.) This is true but this 
does not permit appellant to have also appellate review of a 
denial of leave to amend and to add a party defendant. Ifa 
district court’s order contains both a grant or denial of in- 
junctive relief and a grant or denial of some matter which in 
and of itself would cause the order to be interlocutory and not 
final, a right of appeal is conferred under 28 U. S. C. 
§ 1292 (1) only in respect of that portion of the order which 
granted or denied the injunctive relief. Caterpillar Tractor 
Co. v. International Harvester Co., 120 F. 2d 82, 86 (2d Cir. 
1941); Letter Minerals v. United States, 224 F. 2d 381, 382- 
383 (5th Cir. 1955), modified on other grounds, 352 U.S. 220 
(1956) ; Loew’s Drive-In Theaters v. Park-In Theaters, 174 F. 
2d 547, 550 (1st Cir. 1949). This Court has jurisdiction con- 
ferred under 28 U.S. C. § 1292 (1) to review that part of the 
District Court’s order in No. 13,887 which denied appellant 
injunctive relief, pendente lite. This Court has no jurisdiction 
under section 1292 (1) to review the District Court’s order in 
No. 13,887 so far as it denied appellant’s motion to amend his 
complaint and to add Mr. Gasch as a party defendant. Pang- 
Tsu Mow v. Republic of China, 91 U.S. App. D. C. 324, 326, 
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201 F. 2d 195 (1952). An examination of appellant’s brief 
fails to reveal any argument directed to the District Court’s 
denial of an injunction, pendente lite, and it is assumed that 
he does not challenge such action. 

Yet another issue presented by appellant’s suit and ap- 
pellees’ defense was undisposed of by the District Court’s order 
of March 12, 1957, and remains for determination by the 
District Court. Appellees’ answer and opposition to appel- 
lant’s preliminary injunction reveal that the footlocker upon 
its importation into the United States had been seized in 
Vermont pursuant to federal revenue laws (J. A. 14; R. 50), 
and, of course, the jurisdiction of the federal court there at- 
tached to the res. See 28 U.S. C. § 2643. Such property 
is clearly irrepleviable, but appellant’s action for declaratory 
judgment constitutes an effort on his part to replevy it. See 
Truth Seeker Co. v. Durning, 147 F. 2d 57 (2d Cir. 1945). 
This issue has never been passed upon by the District Court 
yet it must be so that there can be a complete disposition of 
appellant’s cause of action. 

It is submitted that the District Court’s order of March 12, 
1957, did not dispose of appellant’s cause of action and that it 
is not a final, and therefore appealable, order. 


II 


The District Court’s Denial of Appellant’s Motion to Amend 
His Complaint and to Add a Party Defendant Was Not an 
Abuse of Its Discretion Because the Proposed Amended 
Complaint Failed to State a Justiciable Claim against the 
Proposed Defendant 


Assuming arguendo that the order by the District Court 
denying appellant’s motion to amend his complaint and to add 
Mr. Gasch as a party defendant was final and appealable, the 
order was valid and appellant cannot prevail in this Court. 
It is without dispute that the amending of a pleading (once 
a response has been filed) and the adding of a party are within 
the discretion of the District Court pursuant to Rules 15 (a) 
and 21 of the Federal Rules of Civil Procedure. The District 
Court will not be reversed when it denies or grants leave to 
amend and to add or drop a party unless it has abused its dis- 
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cretion. Sheridan-Wyoming Coal Co., v. Krug, 84 U.S. App. 
D. C. 288, 290, 172 F. 2d 282 (1949), rev’d. on other grounds, 
338 U.S. 621 (1950) ; Curacao Trading Co. v. Federal Ins. Co., 
supra at 914; Weaver v. Marcus, 165 F. 2d 862, 864 (4th Cir. 
1948) ; Helene Curtis Industries v. Sales Affiliates, 105 F. Supp. 
886, 900 (D. C. 8. D. N. Y. 1952). To be an abuse of dis- 
cretion by a district court, this Court has said, there must be 
action which is arbitrary, fanciful or clearly unreasonable. 
United States v. McWilliams, 82 U.S. App. D. C. 259, 261, 163 
F. 2d 695 (1947). : 

In the instant case, the District Court refused appellant’s re- 
quest to amend his complaint and to add Mr. Gasch as a party 
defendant because the proposed amended complaint failed to 
state a justiciable claim against the proposed defendant 
(J. A. 36). The District Court’s action seems wholly reason- 
able and was in harmony with existing judicial precedent. The 
appellate courts have uniformly held that a district court’s 
refusal to permit a party to amend his pleading because the 
proposed amendment failed to state a cause of action is not 
an abuse of discretion. United States ex rel. Brensilber v. 
Bausch & Lomb Optical Co., 131 F. 2d 545, 547 (2nd Cir. 
1942) ; Ledbetter v. Farmers’ Bank & Trust Co., 142 F. 2d 147, 
149 (4th Cir. 1944); Stephens v. Reid, 121 F. 2d 696, 699 (38rd 
Cir. 1944). See also Laughlin v. Garnett, 78 U.S. App. D. C. 
194, 138 F. 2d 931 (1943). 

Appellant argues that the United States Attorney is not im- 
mune from civil suit and that the proposed amended complaint 
does state a cause of action against the United States Attorney 
(Br. Point II). However, this Court stated in Fay v. Miller, 
87 U.S. App. D. C. 168, 170, 183 F. 2d 986 (1950): 


“The central issue in the case, in its present posture, 
is whether or not the United States Attorney shares 
the sovereign’s immunity from suit. Unless he is acting 
pursuant to an unconstitutional statute, or is applying 
a valid statute in an unconstitutional manner, or is 
acting outside his statutory authority—in which events 
he is said to be acting individually rather than official- 
ly—no injunction will lie against him.” (Emphasis 
supplied.) 
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See also, Larson v. Domestic and Foreign Corp., 337 U.S. 682, 
701-702 (1949). Appellant urges that his proposed amended 
complaint did state a cause of action against Mr. Gasch be- 
cause it alleged that his conduct was in violation of the Fourth 
and Fifth Amendments and, in substance, that he was acting 
ultra vires his authority. An examination of the proposed 
amended complaint reveals that paragraph 15 alleged gener- 
ally that the defendants had deprived the appellant of his 
property without due process of law in violation of the Fifth 
Amendment and that the defendants had unlawfully seized 
appellant’s papers without any warrant or justification in 
violation of the Fourth Amendment (J. A. 21). This was 
simply a legal conclusion and did not state a justiciable claim 
against any defendant. Sheridan-Wyoming Coal Co. v. Krug, 
83 U.S. App. D. C. 162, 163-164, 168 F. 2d 557 (1948) ; Mar- 
ranzano Vv. Riggs National Bank, 87 U.S. App. D. C. 195, 184 
F. 2d 349 (1950). We seek in vain for any specific aver- 
ments of fact in support of the general allegations contained 
in paragraph 15 of the proposed amended complaint. Para- 
graph 13 alleges that the United States Attorney “received 
and has retained the said papers [appellant’s] without legal 
right or authority,” and paragraph 14 alleges that the United 
States Attorney has refused to return the papers to appel- 
lant (J. A. 20). These two paragraphs scarcely constitute 
allegations of ultra vires action on the part of the United 
States Attorney. Reception of appellant’s papers from the 
Subcommittee and retention of appellant’s papers for pres- 
entation to the Grand Jury does not amount to an unreason- 
able search and seizure or to a deprivation of property 
without due process. Rather, such action was within the 
scope of his official duties. The United States Attorney is 
charged with the duty of prosecuting offenses against the 
United States. 62 Stat. 910, as amended, 28 U.S. C. § 507 
(a) (1). As a corollary of such power he must assist the 
Grand Jury in determining whether an offense has been com- 
mitted against the United States. United States v. Thomp- 
son, 251 U. 8. 407, 413-414 (1920). This course of action 
is presently being followed by the United States Attorney. 

Indeed, were the United States Attorney to return papers 
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given to him by a Congressional Committee for investigation 
and presentation to the Grand Jury without making such in- 
vestigation, he would be derelict in his duty and subject to 
reprimand or dismissal by the Attorney General. Until such 
time as a court determines that the property was illegally 
seized from appellant and orders it returned to him the United 
States Attorney would be duty bound to hold it for so long as 
it is needed in connection with the Grand Jury proceedings. 
Even assuming arguendo that it is judicially determined that 
appellant’s property had been seized unlawfully by the appel- 
lees (i. e., the customs agents and the Subcommittee), the 
worst that could be said about the United States Attorney’s 
retention of the property and refusal to give it to appellant 
up to the time of the judicial determination would be that such 
action was an erroneous exercise of his authority. Erroneous 
exercise of authority by an official never causes him to lose the 
protection of sovereign immunity. State v. Arizona v. Hobby, 
94 U.S. App. D. C. 170, 173, 221 F. 2d 498 (1954); Cooper v. 
O’Connor, 69 App. D. C. 100, 1038, 99 F. 2d 135 (1938), cert. 
denied 305 U. S. 643 (1938). So long as the United States 
Attorney acted within the scope of his authority he may not 


be subjected to civil suit. Fay v. Miller, supra; Cooper v. 
O’Connor, supra. Appellants’ proposed amended complaint 
did not allege that the United States Attorney acted outside 
his statutory authority and, therefore, such complaint failed 
to state a claim upon which relief could be granted. The 
District Court correctly refused to permit appellant to file 
the proposed amended complaint. 


Ill 


The District Court Correctly Denied Appellant’s Motion for 
Return of His Papers and to Supress Them As Evidence 
against Him Because Appellant Failed to Show That His 
Papers Had Been Unlawfully Seized by Federal Officials 
and That Equitable Considerations Required the Forestall- 
ing of the Grand Jury’s Investigation of 1500 Documents 
Many of Which Require Translation 


In No. 13,930, appellant brings an appeal from the District 
Court’s denial of his motion for return of his papers and to 
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suppress such papers as evidence against him in any criminal 
proceeding (J. A. 56). This order was final and appealable 
because it was entered before an indictment had been re- 
turned. Nelson v. United States, 93 U.S. App. D. C. 14, 25, 
208 F. 2d 505 (1953). Appellant argues on appeal that his 
motion should have been granted because his papers had been 
illegally seized (Br. Point III). However, appellee’s posi- 
tion is that appellant failed to show that there had been an 
unlawful search and seizure and that the Grand Jury’s use of 
appellant’s papers should be foreclosed at the pre-indictment 
stage of this case. 

It is well settled that the one who moves for return of prop- 
erty and the suppression of it as evidence against him has the 
burden of showing that it was illegally obtained. Nardone v. 
United States, 308 U. S. 388, 441 (19389); Rigby v. United 
States, —— U.S. App. D. C. ——, —— F. 2d —— (No. 13840, 
decided July 11, 1957) ; Wilson v. United States, 218 F. 2d 754, 
757 (10th Cir. 1955). To meet his burden appellant alleged 
that his property “was unlawfully seized and taken in or about 
May, 1955 by . . . employees of the Internal Security Sub- 
committee . . . from customs agents of the United States 
Treasury Department in Washington, D.C. ... [which] was 
at that time and place holding the plaintiff’s [appellant’s] 
said property for the plaintiff and had after investigation and 
consideration issued to the petitioner [appellant] an import 
license therefor. The said seizure was without warrant or 
order of any kind and without the knowledge or consent of 
the petitioner.” It is submitted that this allegation, without 
more, does not show search and seizure of such unreasonable 
nature as to be prohibited by the fourth amendment. A 
search ordinarily means a quest by an officer of the law and 
@ seizure contemplates a forcible dispossession of the owner. 
Hale v. Henkel, 201 U.S. 43, 71 (1906). There was no seizure 
in the instant case. Indeed, appellant alleged in his complaint 
that the customs agents had delivered his papers to the em- 
ployees of the Subcommittee (J. A. 3). What took place here 
was an entirely proper cooperation between the legislative 
and executive branches of the Government and not a violation 
of appellant’s rights under the fourth amendment. 
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Moreover, it appears from appellant’s motion that the 
agents of the Subcommittee had obtained his papers from a 
third party, to wit, the Treasury Department, which had itself 
come into possession of his papers by reason of the fact that 
appellant had sought the issuance of an import license from 
the Department for his papers (J. A. 38). Clearly, the Treas- 
ury Department had obtained the papers by operation of law 
and without the exertion of “physical or moral coercion.” 
Consequently, the Subcommittee’s possession was not an 
illegal taking and the motion was properly denied. Denial of 
motions to suppress have been upheld in the following cases 
where the prosecution obtained evidence from third parties: 
Ex parte Fuller, 262 U. 8. 91 (1923) and Johnson v. United 
States, 228 U. S. 457 (1913) (in custody of receivers by 
operation of the bankruptcy laws) ; Perlman v. United States, 
247 U.S. 7, 15 (1918) (in custody of federal court where it 
had been voluntarily introduced by the owner); Schauble v. 
United States, 40 F. 2d 363 (8th Cir. 1930) (in custody of 
federal agency where it had been voluntarily introduced by 
owner); Stroud v. United States, 251 U.S. 15, 21 (1919) (in 
custody of federal prison official who obtained it pursuant to 
“established practice, reasonably designed to promote the dis- 
cipline of the institution”); Davis v. United States, 138 F. 2d 
406 (5th Cir. 1943), cert. denied, 321 U. S. 775 (1944) (a 
part of the public record—having been filed in court). See 
also, United States v. Walker, 190 F. 2d 481, 483 (2d Cir. 
1951); United States v. Profaci, 124 F. Supp. 141, 143 (E. D. 
N. Y. 1954); Massei v. United States, 295 Fed. 683 (4th Cir. 
1924). 

In addition to ruling that the movant bears the burden of 
showing an unreasonable or illegal search and seizure in order 
to have his papers returned and suppressed as evidence, the 
courts have recognized another consideration. When no in- 
dictment has as yet been returned a motion to suppress is not 
an adjunct of a criminal proceeding because no such proceeding 
exists in the court. The motion is an independent proceeding 
of summary character against the United States Attorney. 
The motion is deemed to be addressed to the power of the 
court to discipline an officer of the court—the United States 
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Attorney. The propriety of the district court exercising its 
jurisdiction depends upon equitable considerations and judicial 
interference with the actions of the United States Attorney 
at the pre-indictment stage is regarded as the exception rather 
than the rule. Centracchio v. Garrity, 198 F. 2d 382 (1st Cir. 
1952); Benes v. Canary, 224 F. 2d 470 (6th Cir. 1955); Chief- 
tain Pontiac Corp. v. Julian, 209 F. 2d 657 (1st Cir. 1954). 
The courts have recognized that the Grand Jury has an historic 
right to conduct an unhampered investigation into possible 
violations of law and they have been reluctant to foreclose the 
use of any records in such investigations. Homan Mfg. Co. 
v. Russo, 233 F. 2d 547, 551 (7th Cir. 1956). 

The Centracchio, Benes, and Chieftain Pontiac cases are of 
particular relevance to the instant case. In these cases, the 
movant who sought prior to indictment to suppress papers as 
evidence had voluntarily turned over business records to the 
Bureau of Internal Revenue upon the Bureau’s representation 
that it would recommend against criminal prosecution of all 
those taxpayers who voluntarily disclosed their delinquency. 
Subsequently, the taxpayers’ personal records were turned over 
by the Bureau to the appropriate United States Attorneys for 
presentation to the Grand Jury for the purpose of obtaining 
criminal indictments. The taxpayers filed motions for return 
and to suppress and the district courts denied such motions. 
The denials were upheld on the grounds that the papers had 
been voluntarily relinquished to the Bureau and there had 
been no illegal search and seizure and, furthermore, that such 
motions should not be granted at the pre-indictment stage 
because the Grand Jury should have the opportunity to have 
such papers for its consideration. 

It is submitted in the instant case that the motion filed by 
appellant did not set forth an illegal search and seizure but 
rather that the Treasury Department had come into possession 
of his papers by operation of law. Therefore, when the Sub- 
committee and then the United States Attorney obtained ap- 
pellant’s papers they were not violating the law. Furthermore, 
to grant appellant’s motion would be to foreclose the Grand 
Jury’s use of approximately 1500 documents of complexity and 
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importance before the Grand Jury has completed its investi- 
gation. 
CONCLUSION 


Wherefore, it is respectfully submitted that the orders of the 
District Court be affirmed. 
Ourver GAscH, 
United States Attorney. 
Lewis CaRROLL, 
JoHn W. Kern, III, 
Assistant United States Attorneys. 
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The appellees argue, in substance, that although the 
books and papers held by Mr. Gasch are the property of 
the appellant and were taken by the appellees without the 
appellant’s knowledge or consent, nevertheless the law 
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provides the appellant with no remedy to recover them and 
this court is without power to grant relief. They argue 
that Mr. Gasch is immune from suit in a civil action, and 
that'even if he is not immune the District Judge’s refusal 
to permit his joinder as a party defendant, however pre}- 
udicial to the appellant, is an error which is beyond the 
power of this Court to correct. 


As to the second order appealed from (No. 13,930), 
they argue that the government’s assertion that it desires 
to continue to rammage through a private citizen’s private 
papers, after having already spent over four years in 
that process, confers on Mr. Gasch the right to keep such 
papers in his possession indefinitely, if not forever. Ap- 
plicability of the Fourth Amendment is disputed upon the 
ground that the governmental conduct enjoined by that 
provision of the Constitution is forcible seizure and does 
not include the stealthy removal of private papers from 
premises not under the control of the owner, even though 
the owner at the very moment of the removal was in the 
process of attempting to recover possession. 


The appellee’s brief cannot conceal the shocking nature 
of this extraordinary case. For over four years the appel- 
lant has been deprived of his papers, first by the Treasury 
Department, then by a Senate Committee, and now by 
Mr. Gasch. From May 28, 1956 to the present time, over 
one and one-half years, Mr. Gasch has been ostensibly 
trying to get one grand jury after another to find in the 
papers some evidence of criminality, but without success 
(App. 33). The suggestion that the papers are in some way 
related to the commission, or probable commission, of a 
crime, even if we were to assume that it had a basis when 
the Treasury Department seized the papers in 1953, can 
be given no weight after the intensive scrutiny to which 
the papers have been vainly subjected in the last four 
years. In reality, the government is clinging to the appel- 
lant’s papers in order to censor them because of official 
disagreement with the ideas expressed in them. 
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We address ourselves to those points in the appellees’ 
brief which have not been already covered in the appel- 
lant’s brief. 


IN REPLY TO APPELLEES’ POINT I 


The Order Appealed From in No. 13,887 Is Final 
and Not Interlocutory 


At the time the civil action was commenced, possession 
of the appellant’s papers was in the Senate Committee 
and Mr. Gasch had nothing to do with the case. There- 
after, in the answer filed by the original defendants, a 
‘*fourth defense’’ was alleged, asserting that after com- 
mencement of the action the appellant’s papers had been 
turned over to Mr. Gasch, who at the time was not before 
the court as a defendant. If the civil suit was to result 
in a judgment directing the return of appellant’s papers, 
the purpose for which it was instituted, then the person 
in possession of the papers was an indispensable party 
defendant. 


Massachusetts & Southern Construction Co. v. Crane 
Creek Township (1894), 155 U.S. 283 

Fouke v. Schenewerk (C.A. 5, 1952), 197 F. 2d 234 

Landram v. Jordan (1905), 25 App. D.C. 291, 300, 
aff’d 1906, 203 U.S. 56 

Alden v. Central Power Electric Cooperative, Inc. 
(1956), 1387 F. Supp. 924 (D.Ct. N.D.) 

Koepke v. Fontecchio (C.A. 9), 177 F. 2d 125. 


In Gauss v. Kirk (1952), 91 App. D.C. 80, this Court held 
that certain persons not served were upon the facts of 
that case not indispensable, but nevertheless the case was 
remanded with instructions to the trial court to follow 
the Rule 19 procedure. 


No judgment directing the delivery of the appellant’s 
property to him could be made while the person in posses- 
sion of the property was not before the court. Thus, the 
denial of the motion to add Mr. Gasch as a party defendant 
resulted in the complete frustration of the replevin phase 
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of the action and mooted it. Were the appellant to go 
through with the useless formality of attempting to estab- 
lish against the existing defendants his right to a judg- 
ment directing them to deliver his property to him, their 
lack of possession would preclude an effective judgment. 


Interstate Commerce Commission v. Blue Diamond 
Products Co. (C.A. 8, 1951), 192 F. 2d 43, 47 
O’Brien v. Markham (1936), 17 F. Supp. 633, 639. 


Under Point I of the appellees’ brief they seek to avoid 
the effect of the above cases: first, by the irrelevant argu- 
ment that Mr. Gasch’s presence in the case is not essential 
to a determination of the liability of the other defendants 
for their tortious acts; and second, on the ground that 
Mr. Gasch ‘‘has acted merely as a conduit between the 
Sub-Committee and the Grand Jury’’ in whom they say 
‘possession of the papers is legally vested’’. They add 
that as the grand jury is an adjunct of the court, therefore 
a determination of appellant’s right to possession as against 
the subcommittee could result in a direction to the grand 
jury to return the papers. It is hardly helpful to speak 
of the grand jury’s ‘‘legal possession’’ of the appellant’s 
papers when concededly the papers are in the actual pos- 
session of Mr. Gasch, have never left his possession since 
May 28, 1956, and so far as this record shows or as is 
known to the appellant the papers have never been removed 
from Mr. Gasch’s safe. Moreover, it is manifest absurdity 
to talk about litigating the appellant’s right to possession 
of his property against persons who do not dispute it and 
have parted with the property, while struggling to prevent 
the litigation of appellant’s right against the person who 
does dispute them and who is withholding the appellant’s 
property, Mr. Gasch. The outcome of the appellant’s 
second proceeding (No. 13,930) demonstrates the fallacy 
of the appellees’ argument, for Mr. Gasch would resist a 
turnover direction if the appellant were to obtain a judg- 
ment against Mr. Eastland et al., just as he did there. 
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In the absence of Mr. Gasch as a party defendant, the 
civil action is plainly a futile gesture, an exercise in shadow 
boxing. Therefore, the refusal to join Mr. Gasch as a de- 
fendant is sufficiently determinative of the rights of the 
appellant in that action to render the order appealed from 
a final one and reviewable by this Court. 


With Respect to Addendum to Appellees’ Brief Served on 
Appellant’s Counsel After Preparation of This Reply Brief 


After this brief had been printed, but before filing, the 
appellees served the appellant’s counsel with a ‘‘corrected 
page proof’’ of their brief. The corrected page proof con- 
tains one significant addition to Point I of the typewritten 
brief to which this reply was originally addressed. 


The appellees now seek to argue that there was an is- 
sue before the District Court as to whether the appellant 
was entitled to possession of his papers from the Treasury 
Department, and that the failure of the District Court to 
dispose of that issue renders the order of Judge Pine 
unappealable. This argument is based on a mistake of 
fact. There was no such issue before Judge Pine, and 
there is no such issue now. Treasury makes no claim to 
the papers. Indeed, Treasury issued appellant a license 
for the papers two and one-half years ago. Mr. Humphrey 
was made a party defendant only because of the partici- 
pation of Treasury Department employees in delivering 
the appellant’s papers to the Senate Committee without 
the knowledge or consent of the appellant. It is not as- 
serted by the appellant that there are any rights or claims 
of the Treasury Department which must now be cut off. 

Moreover, no such issue as this was ever tendered or 
litigated in the court below. It is an obvious afterthought 
of the appellees advanced in an effort to dissuade this 
Court from taking jurisdiction of the appeal. 
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IN REPLY TO APPELLEES’ POINT IT 


The Denial of Appellant’s Motion to Add Mr. Gasch 
_asa Party Defendant Was an Abuse of Discretion 


The appellees rely on their claim of Mr. Gasch’s im- 
munity from suit in the civil action, and they base their 
claim primarily on this Court’s decision in Fay v. Miller, 
87 App. D.C. 168, and that of the Supreme Court in Larson 
v. Domestic & Foreign Commerce Corp., 337 U.S. 682. 


Fay v. Miller is being extended far beyond its facts 
and its holding. In that case the United States Attorney 
was not holding any property of the plaintiff, he was not 
violating any rights of the plaintiff, constitutional or 
otherwise, and no injunctive relief which the court might 
grant the plaintiff against the United States Attorney 
could benefit the plaintiff. He had performed an act 
authorized by law, and his part in the plaintiff’s affairs 
was concluded. To permit him to be sued in that case 
would have been equivalent to subjecting him to liability in 
damages for authorized, but erroneous, conduct. This 
Court emphasized that the plaintiff could obtain full and 
adequate equitable relief without suing the United States 
Attorney at all. Fay v. Miller cannot be deemed to support 
Mr. Gasch in a case such as this where the appellant 
alleges continued wrongful possession of the appellant’s 
property ‘‘without legal right or authority under pretense 
that he is acting in his official capacity as United States 
Attorney’? (App. 20), and that Mr. Gasch and the other 
appellees ‘‘have unlawfully seized the plaintiff’s papers 
without any warrant or justification in violation of the 
plaintiff’s rights under the Fourth Amendment”’ (App. 21). 


Larson v. Domestic & Foreign Commerce Corp. was ana- 
lyzed and explained by this Court in West Coast Explora- 
tion Co. v. McKay (1954), 213 F. 2d 582, 594. As this 
Court there stated, the plaintiff’s grievance in the Larson 
case was against the War Assets Administration but, ‘‘It 
was not charged in the complaint that War Assets had 
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acted beyond that authority or unconstitutionally’’. The 
Supreme Court’s holding that the relief sought was against 
the United States was grounded, as this Court construed 
it, on the fact that the complaint ‘‘charged erroneous action 
on the part of War Assets within its authority and not 
conduct beyond the power of War Assets or of unconsti- 
tutional character’’. (Emphasis in original) This Court 
added that ‘‘it is elementary that action or inaction of 
a public officer beyond or in want of statutory (or con- 
stitutional) authority may be corrected by suit against 
the officer individually’’. 


Both eases are entirely consistent with the prevailing 
rule enunciated by the Supreme Court on the subject of 
sovereign immunity from suit. 


United States v. Lee (1882), 106 U.S. 196 
Philadelphia Co. v. Stimson (1912), 223 U.S. 605 
Land v. Dollar (1946), 330 U.S. 731. 


In United States v. Lee the Supreme Court dealt with 
a claim of immunity asserted by army officers in possession 
of a military garrison erected on land claimed by the 
plaintiff. The defendants contended that they were pos- 
sessed of the sovereign’s immunity from suit. The court 
said: 


‘‘Courts of justice are established, not only to decide 
upon the controverted rights of the citizens as against 
each other, but also upon rights in controversy between 
them and the government, and the docket of this court 
is crowded with controversies of the latter class. Shall 
it be said, in the face of all this, and of the acknowl- 
edged right of the judiciary to decide in proper cases, 
statutes which have been passed by both branches of 
congress and approved by the president to be uncon- 
stitutional, that the courts cannot give remedy when 
the citizen has been deprived of his property by force, 
his estate seized and converted to the use of the 
government without any lawful authority, without any 
process of law, and without any compensation, because 
the president has ordered it and his officers are in 
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possession? If such be the law of this country, it 
sanctions a tyranny which has no existence in the 
monarchies of Europe, nor in any other government 
which has a just claim to well-regulated liberty and 
the protection of personal rights.’’ 


In Philadelphia Co. v. Stimson the Supreme Court said: 


“Tf the conduct of the defendant constitutes an 
unwarrantable interference with property of the com- 
plainant, its resort to equity for protection is not to 
be defeated upon the ground that the suit is one 
against the United States. The exemption of the 
United States from suit does not protect its officers 
from personal liability to persons whose rights of 
property they have wrongfully invaded.’’ * * ***The 
complainant did not ask the court to interfere with 
the official discretion of the Secretary of War, but 
challenged his authority to do the things of which 
complaint was made. The suit rests upon the charge 
of abuse of power, and its merits must be determined 
accordingly; it is not a suit against the United States.’ 


In Land v. Dollar the Supreme Court reaffirmed the 
principle of United States v. Lee and said: 


‘‘But public officials may become tort-feasors by ex- 
ceeding the limits of their authority. And where they 
unlawfully seize or hold a citizen’s realty or chattels, 
recoverable by appropriate action at law or in equity, 
he is not relegated to the Court of Claims to recover 
a money judgment. The dominant interest of the 
sovereign is then on the side of the victim who may 
bring his possessory action to reclaim that which is 
wrongfully withheld.’’ (p. 738) 


The appellant’s civil action is not one to restrain his 
prosecution for crime or to enjoin or interfere with any 
grand jury in the conduct of an investigation or to hamper 
a prosecuting attorney in the performance of his prosecu- 
tive duties. The withholding by Mr. Gasch of the appel- 
lant’s private papers is not a governmental act. The 
proposed supplemental and amended complaint charges 
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that Mr. Gasch retains the appellant’s papers ‘‘without 
legal right or authority’’ and ‘‘under pretense that he is 
acting in his official capacity’? (App. 20) and in violation 
of the appellant’s rights under the Fourth and Fifth 
Amendments (App. 21). What the appellant seeks is an 
opportunity to prove those allegations. If true, they 
negate the claim of immunity. Even if the existing record 
did not substantiate the said allegations, as it does, the 
appellant would be entitled to an opportunity to prove the 
illegal nature of Mr. Gasch’s conduct. 


Thus, the order denying the appellant leave to join Mr. 
Gasch as a defendant in the civil action is a prejudgment 
of the issues, a ruling against the appellant on allega- 
tions which he has not been permitted to plead and in 
favor of a party he has not been permitted to sue. 


IN REPLY TO APPELLEES’ POINT III 


The Appellees Underestimate the Reach of the 
Fourth Amendment 


It appears to be the position of the appellees that unless 
an illegal seizure by a government agent includes ‘‘a 
forcible dispossession of the owner’’, it is not prohibited 
by the Fourth Amendment; and Hale v. Henkel, 201 U.S. 
43, 71 is cited for that proposition. But Hale v. Henkel 
stands for precisely the reverse rule, as it held that a sub- 
poena duces tecum or an order for the production of 
books and papers may constitute an unreasonable search 
and seizure under the Fourth Amendment. The Supreme 
Court described a sweeping subpoena to be ‘‘clearly in 
violation of the general principle of law with regard to 
the particularity required in the description of documents 
necessary to a search warrant or subpoena’’. The history 
of the Fourth Amendment contained in Boyd v. Umted 
States, 116 U.S. 616 and a host of decisions under the 
Fourth Amendment demonstrate that unreasonable and il- 
legal seizures are not condoned when they are perpetrated 
surreptitiously rather than forcibly. 
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If the appellees’ argument had any validity, then a 
government official would not be prohibited by the Fourth 
Amendment from obtaining a citizen’s papers by fraud or 
deception; or from obtaining possession by a ruse prac- 
ticed on the owner’s messenger in the public street; or by 
a false assertion of authority while the papers are in pos- 
session of a common carrier. If, as the appellees con- 
tend, the criterion of application of the Fourth Amend- 
ment were to be the use of force, such a rule would put a 
premium on cunning and treachery. It would emasculate 
the constitutional provision against unreasonable seizures. 


Mindful of this court’s recent decision in Rigby v. United 
States, — App. D. C. —, 247 F. 2d 584 (1957), the appel- 
lees attempt to portray a chain of facts from which the 
consent of the appellant to Mr. Gasch’s possession of his 
property may be inferred. To that end they argue that 
the appellant’s property ‘‘had been voluntarily turned over 
by appellant’’ to the Treasury Department (Paragraph 3 
of summary of argument); and that thereafter Treasury 
had the right to turn it over to the Senate without the 
appellant’s knowledge or consent, and the Senate had the 
right to turn the property over to Mr. Gasch without the 
appellant’s knowledge or consent. Not only is the appel- 
lees’ reasoning fallacious, but their premise is false. At no 
time did the appellant voluntarily turn over his property to 
any government official. The appellees contradict them- 
selves in their brief. In their counterstatement of the 
case, they admit that the Treasury Department seized the 
property, or at least withheld it after customs examina- 
tion, in August, 1953, in order to determine whether the 
importation of the property violated the law. Thereafter, 
as the appellant’s papers show, the Treasury Department 
refused to release the papers except pursuant to an import 
license which the Department issued in 1955 (App. 38). At 
that point there was no obstacle to the appellant’s repos- 
sessing himself of his property, except that the Senate In- 
ternal Security Committee got to Treasury first and seized 
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it. When the Senate Committee refused to disgorge and 
the first action was instituted, Mr. Gasch put all of the 
appellant’s papers in his safe, where they have reposed 
ever since. 


There is surely nothing in this state of facts to warrant 
the inference that, directly or indirectly, the appellant has 
consented to Mr. Gasch’s seizure and retention of his 
property. Therefore, the appellees have failed to make the 
showing required by Rigby v. United States, supra. 


In an unctuous pretense of conscientious devotion to 
duty, Mr. Gasch urges this Court to refrain from ‘‘judicial 
interference with the actions of the United States Attor- 
ney at the pre-indictment stage’’ and he invokes ‘‘equitable 
considerations’’. He rests on the grand jury’s ‘‘historic 
right to conduct an unhampered investigation into possible 
violations of law’’. 


To refer to the four year period during which three suc- 
cessive government agencies have deprived the appellant 
of possession of his papers, or even the nineteen month 
period during which the papers have been in the possession 
of Mr. Gasch, as ‘‘the pre-indictment stage’’ is sheerest 
casuistry. Every unindicted person, including Mr. Gasch, 
is in the ‘‘pre-indictment stage’’ of his life. The inference 
sought to be drawn is that an indictment is imminent. But 
no statement in the record, and indeed no clear statement 
in the brief, supports such inference. Of course, even if 
it were true that the grand jury is now, as it was said to 
have been at the time this case was argued in the District 
Court more than a half year ago, trembling at the brink 
of an indictment against the appellant, that fact would 
have no tendency to condone the illegality which taints 
Mr. Gasch’s conduct in withholding the appellant’s papers. 


Mr. Gasch says that the Treasury Department investi- 
gated the appellant’s papers (for almost two years) to in- 
vestigate possible violations of Title 19, Section 1305, Title 
18, Section 957, and Title 22, Sections 611 to 621. Title 19 
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deals with ‘‘customs duties’’. Section 1305 thereof pro- 
hibits the importation of papers which are obscene or in- 
tended for gambling purposes or which contain matter 
advocating or urging treason or insurrection against the 
United States or forcible resistance to any law of the 
United States or expressing a threat against any person in 
the United States and it further enjoins the importation 
of articles intended for purposes of contraception or abor- 
tion. Title 18, Section 957, provides for the prosecution of 
one who ‘‘in aid of any foreign government knowingly and 
wilfully possesses or controls any property or papers used 
or designed or intended for use in violating any penal 
statute or any of the rights or obligations of the United 
States under any treaty or the law of nations’’. The stated 
sections of Title 22 deal with the licensing and control of 
agents of foreign principals. 


It is to be presumed from the Treasury Department’s 
release of the papers to the appellant in 1955 and their 
issuance to him of an import license covering the papers, 
that no violation of any of the said statutes was found. 


Mr. Gasch has been less than candid with the District 
Court and with this court in his references to grand jury 
scrutiny of the appellant’s papers. Upon the first argu- 
ment of the motion dealt with in No. 13,887 Judge Pine 
noted the absence of proof that any grand jury had exam- 
ined the papers and suggested an affidavit by Mr. Gasch 
on the subject. Thereupon, Mr. Gasch filed the affidavit of 
March 4, 1957 (App. 32-34). The affidavit alleges that im- 
mediately upon his receipt of the appellant’s footlocker he 
caused it and his contents ‘‘to be presented to a Federal 
Grand Jury’’, which ‘‘then and there did subpoena the foot- 
locker and its contents from the United States Attorney by 
a subpoena issued on May 29, 1956’”’. The subpoena has 
not been produced. He adds that ‘‘jurisdiction over the 
said footlocker’’ was transferred from that grand jury to 
a new one which was sworn on September 4, 1956, and the 
latter grand jury ‘‘in turn, subpoenaed from the United 
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States Attorney the said footlocker and contents thereof 
by subpoena dated October 12, 1956’. That subpoena 
(App. 35), obviously prepared by Mr. Gascx’s office, was 
returnable ‘‘forthwith’’ more than a year ago. Mr. Gasch 
states that the appellant’s ‘‘material is now required and 
will in the future be required in the presentation of the 
matter being investigated by the Grand Jury”’ and ‘‘that 
the Grand Jury investigation has not been completed’’ be- 
cause of the need for further study of the evidence ‘‘to be 
presented to the Grand Jury and for the presentation of 
such evidence in the future’’. Mr. Gasch added his repre- 
sentation to the court ‘‘that the contents of the said foot- 
locker have been, are being and will be examined for the 
purpose of carrying out the Grand Jury investigation’’. 
In the memorandum which accompanied the affidavit of 
Mr. Gasch it is stated that the original grand jury ‘‘re- 
posed custody of the material in the safe belonging to the 
United States Attorney’’ (App. 26-27). 


The affidavit does not allege that the grand jury has in 
fact examined any of the appellant’s papers or has exam- 
ined any witnesses with reference to the appellant or that 
it is in possession of any information tending to connect 
the appellant with the commission of any crime. Thus the 
glib references in Point III of the appellees’ brief to ‘‘the 
Grand Jury’s use of appellant’s papers’’ and its ‘‘investi- 
gation into possible violations of law’’, and counsel’s plea 
not to foreclose ‘‘the Grand Jury’s use of approximately 
1,500 documents of complexity and importance before the 
Grand Jury has completed its investigation”’ are not sup- 
ported by the record and are belied by the history of the 
case. 


There is no justification in the record for believing that 
there is or has been any grand jury investigation of the 
appellant’s papers. Even if there were one, such investi- 
gation would not sustain the orders appealed from. The 
Fourth Amendment is a restraint upon the grand jury as 
well as upon the United States Attorney. 
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POINT IV 


At the Present Time the Appellant Is Entitled to the Return 
of His Papers 


We earnestly submit that it appears overwhelmingly from 
the record that the appellant is entitled to a reversal of 
both orders appealed from. However, even if this court 
should not agree with our arguments, we request that this 
court make a present determination of the appellant’s right 
to his papers. 


Under U.S. Code, Title 28, Section 2106, this court may, 
in addition to exercising its appellate jurisdiction, ‘‘require 
such further proceedings to be had as may be just under 
the circumstances’’. The broad powers embraced in that 
section have been delineated in Bryan v. United States, 338 
U.S. 552, and Bank of China v. Wells Fargo Bank & Union 
Trust Co. (C.A. 9, 1951), 190 F. 2d 1010, as well as in Schaff 
v. Claxton (1944), 79 App. D.C. 207, 144 F. 2d 532. 


Whatever grounds the District Court judges had to rely 
on the good faith of the government in the courts below 
and whatever reason they may have had to deny the appel- 
lant any remedy in the mistaken belief that the issues were 
about to be resolved by official action, the picture is far 
plainer now. As this reply brief is written, nine months 
have elapsed since the argument in the District Court and 
stiii Mr. Gasch clings to the appellant’s papers as obdn- 
rately as ever. We urge this court to exercise its own 
supervisory power over the United States Attorney to 
order the immediate return of the appellant’s papers, 
whatever disposition may be made of the appeals. 


Respectfully submitted, 


Miztron H. Frrepman 
and 
JaMES T. WRIGHT 


Attorneys for Appellant 
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